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property and in order to enable.the Courts below to
determine this point we would have to remand the case
to the Court below.

. The same argument may be advanced with reference
to the point as to Article 137. It is true that the Court
of first instance did say that even from the point of
view of Article 127 the suit was within time but still
the necessary allegations were not made in the written
statement, and I do not think it proper to remand the
case for the ascertainment of the facts upon which
alone these questions of law can be determined. It
has been held by the Court below that the purchase made
by the appellant did not give them any title at all and
that the respondents have a perfectly good title to the
property, having purchased it in execution of a mort-
gage decree against the parties who are entitled to the
property. Inmy opinion it isnot open to the appellant
to raise the question of Jimitation in this Court, and
I would dismiss this appeal with costs.

Avauy, J—1 agree.
Appeal dismissed.
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Before Coutts and Macpherson, J J.
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v,
CITATRMAN OF THE MUNICIPALITY, DATTONGANJ.?

Bengal Muwicipal A ct, 1884 (Dengal det 111 of 1884),
sections 937 and Ydl—agranded, whether is an “forection or
re-crection’’ —Dbuilding  sanctioned  subject  to rescrvalion,
whether reservation valid in absence of bye-laws,

A municipaliby whicn has not framed any byelaw under
seotion 241 of the Bengal Municipal Act, 1854, is nat competint
to insert reservations in a sanction to baild Lub mugt either
rafuse the ssnction or grant it without reservation.

“ Appeal from Appellate Docree No.o 897 of 1020 from o decision of
A, Tuckey, Eer., Judicial Commissioner of Chota Nuwpur, dated the 1140
August, 1820, confirming a decision of Tabu Lakshind Narayan Pubaaik; Muuasil
of Palaman, dated the 18th June, 1019
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T oct S a verandah in the crecti £ o bLuilding 1921
The crection of a vernndah s the cercction of a builaing
within the meaning of section 237. )
Brunznapt
Chairinan of Gaye Municipality o, Shamlal Guptad),  Lan

distinguished. Crrasan
. . . - QF TRE §

The facts of the case material to this report were v

as follows :— o ALY,

Davvonoand.
In 1910 plaintifi cbtained sanction from the Muni-
cipality to build a two- suoreyed house in the place of
his 0ld house which he had demolished. The order of
the M unicipmlity sanctioning the building did not
convey any sanction for the construction of a verandah.
In 1918 the plaintiff &ppﬂed for sanction to buvild a
verandah to the house. The Building Committee of tbe
Municipality thereupon sanctioned the construction
of a platform only instead of the verandah. The
plaintiff requested the Municipality to reconsider this
decision, and, on the 3rd March, 1918, was given per-
mission to build a verandah, with o reservation that it
should only extend up to a line marked on the site-plan,
which was not the line up to which the plaintiff heud
sought permission to build it. The site of the verandah
erected by the plaintiff did not corrvespond to the site
uanctmned by the Municipality, and, on the 2ud June,
1918, the Municipality ordered him #o demolish the
verandah. The plaintiff then instituted the present
suit for a declaration that he had the right to con-
struct the verandah and that the Municipality had no
right to demolish it. The sunit was. dismissed in the
lower court and that decision was affirmed in a) ppeal.

The plaintiff appealed to the High Court. He
contended that the building of the verandah was not an
erection or a re-erection within the meamnff of section
237 of the Bengal Municipal Act, 18384, and that there-
fore no b&IlCthIl was necessary. He also contended
that the reservation in the sanction was ulira vires and
not binding on him. ) '

(1) (1018) 3 Pat. L. J. 33



031

Brisnemars
Lan
@

Crnaryay
OF TR
Myyzer-
PALLT
Davroxgarnsg,

Covugs, J.

Rl

8 THE INDIAN LAW REPORTS, [voi. 1.

Keoidespatri  and  Steeshwar  Dayid,  fov the
appellant.
mulwant Sehay, for the respondent.

Covrre, J.~—This was a suit for a declaration that
the plaintifl had a right to build a vevandah on to his
house in the Daltongan] municipality and for a per-
manent injunction restraining the municipality frow
demolishing it or any part of 14

it ap pﬂ:m that the plaintill had an old house
which he pulled dowa and in the year 1010 he obtained
sanction to build a two-storeyed hounse In its pl:;l,(:e.
In 1918 he applied for sanction to build the verandah
in question in this suit and sanction was given with
the reservation that it was not to extend towards the
road beyond a certain l e marked A4 in the map.
The tdmz::u disregarded the reservation and built the
verandah. The n anmpahiy then ordered him to
demolich it and it is on account of this order that the
present suit has heen brought. The suit was dismissed
by the Munsil and on qual to the District Judge that
! ciciem was upheld. The plaintill appeals f0 this
L()dlt on two grounds: (1) that the building of the
verandah is not an erection or re-erection within the
meaning of section 237 of the Bengal Mumicipal Act
and therefore no sanction is nécessar y, and (2) that the
veservation in the sanction is wltre vires and the plain-
tifl is entitled to disregard it.

So far as the first point is concerned there is no
diffienlty.  The verandah, it is true, was erected on the
site of an old verandah but that old verandah had
disappeared even before 1910.  We have been referred
to Chairman of Gas j(& Municipality v. Shamlal Gupta
(1), but the civcumstances of that case were entirely
difierent to t}m% of the prec ent cage which clearly comes
within the provisions of section 237. This contention -
thevofore® fails.

(') (10i8) & Put. L. J. 33,
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The second point, however, is a more difficult one,
and on this, I am of opinion, that the appellant must
succeed. Section 237 enacts that the Commissioners—-

“May sanction the said huilding cither absolutely or subjeeb to any
directions which the Commissioners may deemn fib to Isgue in accordance
with the rules, if any, made under section 241."

In the Daltongan] municipality no rules have been
framed under section 241 and the contentien is, that this
being so, the Commissioners must either refuse or grant
sanction absolutely and without reservation. There
can, I think, be little doubt that this is so. Tt is urged
on behalf of the respondent-municipality that if the
Commissioners can sanction absolutely they can certain-
ly sanction snbject to reservation. This at first sight
seems plausible, but if it were the correct view, the
words

“to issue-in accordance with the rules, if eny, made under section
241 7

would be superfluous. It is further urged that the
words “if any” mean that if no rules are made under
section 241 the Commissioners may make any reserva-
tion they like. T am unable to accept this interpreta-
tion because 1f it were correct there would he no object
in the Commissioners making rules under seetion 241
and thus fettering their discretion. The question is by
no means free from doubt, but in my opinion the correct
interpretation of the law is that unless rules are made
under section 241 the municipality must either grant or
refuse sanction without reservation. -

Lastly, it is contended on bekalf of the respondents
that the plaintiff having accepted the sanction subject
to the reservation, he is not entitled now to say that the
reservation is wléra vires. This carnot be so, because
if the restriction is ultra vires he is not bound by it and
is entitled to disregard it; so that the whole question
depends upon whether the restriction is ultra vires or
not. In the present case, in the absence of rules made
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under section 241, I am ot opumnu that it was wléira
DIPEs.

For this reason, therefore, I would sot aside the
decrees of the lower courts and I woulil deciee the suit
With costs.  The plaintiff-appellant will huve o declarva-

ion that he is entlt]ed to erect buildings 10 accerdance
W1th his notice under section 237(1) and the miumé.mt
will be restrained by injunction from demolishing such
buildings on the plea that they have, v are baing con-
structef{ in contravention of a legal om:ﬁ' of the Co-
missioners passed under section 237 (1.

Macererson, J.—I agree. T}iﬂ;, appeliant fails
on the first pomt because in buil hnn the verandah and
rooms he certainly erected or re-crecicd a house withia
the meaning of the enactment. LUL s second conten-
tion succeeds. Appellant duly gave notice to ihe

Commissioners under section ’.}7(1) the Commissioners

~accorded sanction to the erection mot absolutely but

subject to “written directions™ ; the only clog on & sanc-
tJon which is contemplated by that segtion consists of

“written directions” issued “in accordance with the
rales if any made under section 241”; the existence of
rules under section 241 regulating “the crevtion or ve-
erection of houses not being huts” is thevefore a condi-
tion precedent to the issue of “wvit;m directions”
under section 237(1); no such rales having been made by
the Commissioners of the Daltonganj i ipality the
order of the Commissioners upon the s appellant’s notice
was not a “legal order” within the meaning of that
expression in section 238(1), since having failed to
utilize the enabling section 241 they could only either
refuse or sanction absolutely; as be had not controven-
ed “a legal order” mo action could be taken by the
Commissioners against appellant under section 238(1).
The provision applicable is section 238(2) and the Com-
missioners having neglected or omitted Wu,hm six weeks
after the Teceipt of appellant’s valid notice under sec-
tion 237(%) to make and deliver to the appellant any
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legal order, that is, an order of refusal or of absolute
sanction in respect of his notice, they are deemed to
have sanctioned the proposed “house” absolutely. On
the above findings section 242-A also has no application
at all. The Commissioners have therefore no right to
interfere with the erection of the verandah and rooms
so long as it is in accordance with the plaintiff-appell-
ant’s notice under section 237(1).

Suit decreed.

HEVISIONAL ORIMINAL.
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Before Coutts und Macpherson, J.J.

MIR TILLAWAN
0.
KING-EMPEROR.®
Code of Criminal Procedure, 1838 (Act V of 1898), section
M2—aceused not examned  after eramination of prosecu-
tion wilnesses—awritten statement filed after exwminalion o)
defenee witnesses—Revisien,

Where the accused persons were not examinad under section
343 of the Code of Criminsl Procedure, 1893, after the examina-
tion of the proseention wilnesses, but they filed written state-
b stage and also wfter the examination of the
lefence witnesses, freld, that the aceused not having been pre-
jrdiced, and there having been no miscarriage of justice, the
High Conrt would not interfere in revision.

The facts of the case material to this report are
stated in the judgment of the Court.

W. H. Akbari (with him Lakshmi Kant Jha), for
the petitioners.

Kulwant Schay, (overnment Pleader, for the
Crown.

Courrs AnDp Macrrerson, J.J.—This is an appli-
cation in revision in regard to an order of the Sessions

* Crimiun] Revision No. 334 of 1821, against an order of F. ¢t Rowlanil,
By, Sessbnu Judge of Muzaffarpur, dated the 26th Juve, 1821, cffitming an.

1621

Brinerart
Lian
.
CraTuaraN
OF iME
Mericl-
PALITY,

Davroscans

102

August, 2.

ander of P07 Mansfierd, Baqg., Subdivisional Magistrate of Sitatearki, dated.

she 28th Muy, 1022,



