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pay additional court?-fee and tke view taken by the 
Stamp Reporter appears to be correct. jam us a rai

The deficit court-fee having iust been paid, the  ̂ «•
I  * n  T. 1- j  ^  . R a m t a h a lappeal will be heard. kattt.

E-oss, J.— I agree.

A P P E L L A T E  CIVIL.

Before Das and Adami, J .J .

KHUB LAL UPADHYA 
t).

JUGDISH PRASAD SINGH.^
Limitation— how to he pleaded— when facts not alleged 

and no issue raised question not to he entertained in second 
appeal.

Where the defendant in a suit pleads that the suit ia barred 
by Umitntion he is entitl̂ ^d to shew that npoo the allefjations 
made in the plaint the suit is so harred. Bnt if he intends to 
raise any question of fa.ct iii connection with the plea of limita­
tion it is ohlio-atory on hmi to state the facts on which he relies 
in the written statement and to invite the court to frame an 
issue on the facts ho stated.

Where this was not done, held, that the defendant was 
not. in second appeal, entitled to arerue that ĥ  ̂ had a g'ood title 
to the land by adverse pô ’̂e^sion and that the sm’t was also 
barred under Article 137 of the Limitation Act, 1908,

Tbe facts of the case material to this report were
as fo l lo w s :—

llamsiinder Tewari owned a S-atinas 8'Pies shai’fe 
In village Machha^ara. On the 21st April, 1900, 
Bhukhal and Bhawan, sons of Ramsunder, and Bin da 
the son of Mangal, the third son of Eamsunder, 
executed two mortgage bonds for Rs. 1,500 and

* Appeal from Appellate D&rree No. 155 of 1920, from a decision of
G. J. Monaliaii, Esq., Disttidt Judge of Samn, dated the 30th, July, 1919, 
confirming a decision of-Maukvi WaU Additional''SubQr4inf(. ĵi
Judp of Qhapraj dated |he 30% MAy, l?l8.

1921. 

August̂  1.
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1921 R&'. 250, respectively, in favour oi^Munga, Singh, father 
khub Lai o f Jagdish, plaintiff No. 1, in the farzi name o f Mns- 
apADHTA ammat Ram Jharo Kuer, daughter-in-law of Ra,mdhan 
JuGDisH Singh, plaintiff No. % in respect of a 2-annas share in 
'peasad the above-mentioned property. On the 3rd July, 1908, 
srifGH. ;y;unga obtained a decree on the mortgage which hfid 

been executed for Rs. 1,500. In execution of that 
decree he purchased the share in the property which 
was covered by the bond, on tlie 8tli September, 1904, 
and obtained delivery o f possession in January, 1905. 
When the plaintiff sought to take actual possession he 
was resisted by Khublal Tewari, who claimed to have 
purchased the property from a person who had bought 
it at a certificate sale for arrears of road cess.

The plaintiff therefore instituted the present suit 
for possession o f the 2-annas share covered by his mort­
gage decree and for possession. 'Khublal was implea.d- 
ed as defendant' No. 1. Sheo Sahay Dubey, who 
claimed to hold a muharrari from defendant No. 1 in 
respect of the disputed property, was impleaded as 
defendant No. 2. The latter did not contest the suit.

Paragraph 4 of KhublaFs written statement ran 
as follows :— “4. The plaintiff’s claim is barred, by limi­
tation” . He also attacked the genuineness o f the bond 
and the validity of the decree obtained on it and denied 
that Ramsunder had died before the certificate sale on 
which he based his own title.

The trial court found that the certificate sale was 
a nullity and granted the plaintiff a decree for recovery 
of possession of the share which was recorded in the 
name of defendant No. 1 in the Land Registration De­
partment's Register. Defendant No. 1 appealed to 
the District Judge who found that a sale certificate for 
arrears of road cess was first obtained against Ram- 
sunder in 1899 and that in execution of that certificate 
the property was purchased by Ramautar Lall in 
February 1900; that the latter’s name was nerver regis­
tered in respect of his purchase and that the share was 
again sold for arrears of ro^d cess on the 4th April,
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1901, in execution of another certificate issued against 
J^ajDsunder; that tiie defendant 1 had' 'boughts' 
Haniautnr's interest on the ISth April, 1904,, It was 
also found that Ramsunder died.on the 16tli March, 
1899, and that consequently both tlie certificate sales 
%Y6re null and void. ' The" mortgage was held t0‘ be 
valid. The decision of the trial court was affirmed.

Defendant No. 1 appealed to the High Court.
Sambhu Saran, for the appellant.
Simnandtm Rmj and ‘̂ cdgoMnd Prasad SiuJm,̂  

for the respondents.
DaSj J.— The only question which has been argued 

before us is one of limitation. The learned Vakil 
appearing on behalf of the appellant puts his case 
in tv/;o ways : first, he says that he has a clear and 
good title to the land in dispute by adverse posae^sion, 
and, secondly, that under Article 137 the plaintiff’s 
suit is barred by limitation.

Now it seems to me that on the pleadings, in the 
ease it is not open to him to: take up eitJier o f these 
points. The only point wliich he has raised in the 
written statement is that the plaintifl's suit is barred 
by limitation. It is an issue in bar and entitles the 
defendant to argue that upon the allegations made in 
the plaint the plaintilf’s suit is barred by limitation^ 
‘Upon the allegations made in the plaint the plaintiff’s 
suit is clearly v/ithin time. I f  it was the object of the 
defendants, to raise any questions of facts, in connec­
tion with the issue as to limitation, then it was obliga^ 
tory on them to state those facts in the written statement 
and invite the Court to raise an issue on the particular 
facts alleged by them. Thi& has not been done and 
I do not think it is open to the appellant in this Court 
which is not a. Court of facts to raise questions, d-f:. facts. 
The. .question o f adverse, possession is e&sqnti  ̂ a.; 
question of fact and the injustice to 'the respondents 
is apparent because ithere is no finding the. Courts 
below as to when the appellants took possession of the

KtlUH LaI; 
U BAD FIT A.

V.  . 

JUGtirSTI.' pBAfAUSixaiT,



1921 property and in order to enable *tlie Courts below to 
~  determine tin's point we ■\'vould liave to remand tlie case 
u"\Dinr to the Court below.

. Tlie same argument may be advajiced with, rei’erenee
'pii\siA3> to tlie point a.s to Article 137. It is true that the Court
Bisan. did say that even from the point of
Das, j. view of Article 137 the suit was within thne but still 

the necessary allegations were not made in the written
statement, and I do not think it proper to remand the
case for tJie ascertainment of tlie facts u})on wliich 
alone these questions of Jaw c;in be determined. It 
has been held by the Court below tlnit the purchase made 
by the appellant did not give them a,ny title at ail and 
thcat the respondents have a perfectly good title to the 
property, having purchased it in execution of a mort- 
ga,ge decree against the par,ties who are entitled to the 
property, in  my opinion it is not open to the appellant 
to raise the question of limitation in this Court, and 
I Yv̂ ould dismiss this appeal with, costs.

A damj, J.— I agree.
Aj^'peal dismissecL
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A P i^E L L A T E  e iV iL .

Before Coults and Maq)lu',fsoH, ^.J.

i ? ? ’ B E IJ B B H .A E I L A L
Awju&t, 2. /Q_

CHATTIMAN O F T H E  M I lN IG ir A L r T Y , D A LI^O N G A N J.*
Bcncid Mtinicipal Act,  188-t (Bengal Act I I I  o f 1881), 

237 and \li-i—~v6ran(IiJi, iDhvtlier is an “ craetion'or  
Tc-creetion' ’— huihJing sanctioned subject to rcscn a lion , 
whether reservation valid in ahsence of hye-laws.

A nimiicipality wldeti has not framed any 1:»ye-law liiulcr 
s(j(;tion 1241 01 tlie Jjengiil J\.i aoiciprd A(„t, j884, iiol; coiupntts’it 
to insert .reservations in a trianction to build but muBlj eitiier 
refuse Llie sanction or grunt it without rcsorvatton.

Appeal from Appellate Dcrrea No. 397 o£ 1920 fjTOti a clecisfun ai 
A . Tucltoy, Esq., Judicia l, CoiTiiriitifiionor o f . C!hf>ta ' Nitfvpiiv, diiltul tlio lll'h
Augiwt, 19P0j_ f'ODfh’iiiino' a (lofisiivn of T'abu Lukiibmi Niii'ayaiii pjitniiik, Mujwiffi 
ef Palamavi, dated tb,o IBtii Jui-.e, 1919.


