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Contnhution, suit for dechm iion ofi right to, whether 
mmntamnhle— Speeifi.c Belief Act 1877 (A ct  1 of 1877), 
section 4-a— Court,-fee pay able on.

'K suit for a. declarRtion that tli© plainfeiff will be entitled 
to contVibntion from fhe fleleiidantB if and whem the occasion 
arises <̂ oes not fall witbin section 42 of the Specific Relief 
Act, 1877.

Wliere, in, such a suit, the plaintiff had paid a coort'-fee 
of Bs. 10 only, heM, that the fee was correct.

Deokali Koer o KeaarnnthO-) S'Hd Midnapore Zamindari 
Company v.  SeGretary of State for Iridw in Counmim, 
distil) fished.

Tewari Kora v. Bhupat Mandari^), approved.
* Appeal from Ari|iellate Decree No. 695 o£ 1920, from a decision of 

JadtmandaTt Prasa<̂ , Esq., Jndgo of Pnmea, Sated A© 24th January,
19W, modifying a decision of Baba Aslititosli Mtikharji, Sabordiuate jra'dg® 
of Pumea, dated tlio 6fh September 1918.'

(1) flOT0) I. L. R. 39 Gal. 701 (2) (19164917) 21 Cal.^W. N 8M,
(8) (3§W) 4.Pat, L. J. 3W.



The facts of the case niaterjal to this report were 
“~as follows :—
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S h a i k hOilAi.lx.JrL  ̂ « /VI *B pill *11
EAFiQ-TTD’Br?r B’aji Shaikh As.^ar .Ali, the plaiiit.iii, and biiai,kli 
haji "shaikh Zaliiir A li, were full ]}rot]iers and jirfiitly owned 
asgau Aw. certain business. For the piirrjoses of tlie bnsineys 

tliey borrowed Rs. 1,995 fro'Di Gota, Lai Sah, 
a mahajan, and in (lonsidera/ivfoii tliei'eaf t'iiey executed 
a mortgas;e on the 9f7tni 1314 M. 8. On the
17th 1314 Fi tliey !,)orrow«xl fxi'̂ ’tĥ er sum o f
Us. 967 from sn'ru'- h;;-,"?'■ rni'l another
mort»a.o;e for this amoont. On the 25th Bahfikh, 1B17 
M. S. they jointly borroiled lls. 125 fro'm Sheikh Nakclii 
etiid another a.pxl executed a,ii iisirfnictiiaTy moi’tga,i'’;e 
bond in their faroiir. Later they a.lso prirchf-xfled 
jointly a jots  froin Mr!f;aTiirn?i,t N?ibiida;n which, was 
s^ibject to a. by G-hoti-i L*ill

Shaildi Za,hiir Ali died ?ii 1319 M. R.
leavinn; his lieirs p, mbvir 3o:n, defendant No. L  
a. dai3?2;hteT, dofend,"',ut No. p'^d widow, defeiidn'nt 
No. 3. The family contip.iied to live jointly a.iid 
the plaintiff din He borrowed
Rs, 1.000 fi’oni Biidvi N’fi.ra.vn/n fn orflor to pa}?' off 
Gxhota Lai’s bond,' for 1,9S)5, 9g ffoin Hhiiikh 
Amir on a. bond and Fs. 100̂  froiii, La,1 MTd'unnma^d. 
Thereafter' the parties desired to f.epara.tn and ir.
122S M.S. n vanc.lioypt wa.s hf l̂d to de^-ido the liability 
o f the partios for the debts ?duch |-;.n,d r’0Tit!''''!0t(‘d.
■E.iioeeŝ  ;p/7/..s iiiterf-st, was found to bs duo to
the creditoT-s. Tlie defc',r>da'Dts wore inr̂ -de liaWe for 
"Rs. 1..350. b?Bid/̂ ‘q fiif/iiro i?itoront ;ind ari’ears of re'nt, 
and tlie-ida.inti^f wa,̂  ̂ dechii-ed to be liable for tho 
reiiiainder. Tho property was divided mid complete 
sepa.T:it,imi was effected. In lf)15 G-hota, T.al broii^'ht 
a, ii^onev snit .!i.p:n.iiiRt thf̂  idaintiff find d’ei'eridants ’for 
his boii-d of B.S. 057. The nroseiir defoTidaiits denied 
tbeir ]is,bihity a.nd th?̂  raiit ¥/?'ia decreed in fnll airn,iiist 

prr-RAiit plaintiffon the 9Mh Beptembev, 1916.' The 
pbr']itiffthereupon inBtitiited th,e present suit for a. 
dAfdaBi.'th-m that dijft'M'idn.riia ''iivtU'rt



deMs contracted before tlie separation, to the extent 
of lls. 1_,350, in addition to interest from tlie date of
)S'Bp3jI'«:ltl011, 3 J ld  l o r  il6cIcS^r3jtio,0. t]l9 /t  i l l  CflS6 tllG  E,̂ ;gj;Q.'trx)-j)iN

plaintiff for any reason vviiatever be compelled to pay
tlie (shaj'0 o f the) debts of the defendants he would be Amliifiu
entitled to realize the same from the defendants/^

He paid a fee of Rs. 10 on his plaint.
The trial court held that the defendants wem 

liable only for half ths debt of Rs. 125 due to Shaikh 
.Nakdu and dismissed the suit as regards the remain
der of the claim. Plaintiff appealed to the District 
Judge who modified the decree to this extent, that he 
held the defendants to he liable for half the amonn.t 
of the bond which had formed the subject-matter of 
Ghota LaFs money suit in 1915.

Defendants' Nqs. 1 and 3 appealed to the High
Court.

A hani Bhtisan MuJcharji and' MiihmmnaS FaJchr- 
ud-din, for tl'ie appellants,

M'nhammad Tlasfi'n Jan, for the respondent.
Das, J.— A preliminary question arises in. this 

a}..)peal as to the siifficiency of the coiii-t-feeR paid by the 
Hlaiiitiff?-]‘esponde:nts on the pL-iint filed in the Court 

first instance. Tlie Stamp Reporter reports that 
(•bere is a deficiency of Rs. 275.

,Ct will appear on a reference- to the plaint that 
f'.he j>laintiff sued for a declaration, first, that Es. 2,370 
as g'iven iii Schedule A., was borrowed for the benefit 
of the joint business and that the defendants are 
therefore liable, to pay the principal amoimt besides 
interest to tlie extent of their sliare; secondly, for

■ a declaration that the defendanta a,re liable tô  pay 
Rs. 1,350 principal, besides interest a.nd costs as , per 
account given iii.̂  Schedule ,(B), together with interest 
ajid costs as may be foriiid on calculation to be due by 
them according to tlie award o f the panclies; and,,' 
fJhirdly, for a declaration that in case the plaintiff;fe>r. 
any rea.son whatever  ̂ be eonipelled to pay'''■'the-'share''', 
of the defendants, he would, be an titled..to reali?:®-the
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saine, prlncipa.1 with interes’f  and costs, from tlie 
defendants.

D a s , J ,

In my opinion fclie view taken, by the Stamp 
Reporter is not correct. It may of course be tliat me 

iBGin^iSr suit does not lie under section 4 2  of tlie Specific Relief 
Act; but it .cannot be suggested as was suggested in 
tlie case of DeokaM Eoer ys. Kedamath{^) that the 
suit is not a suit to obtain a declaratory decree where 
no consequential relief is prayed for. That case which 
is referred to by the Stamp Reporter is clearly dis- 
tin r̂uishable. The late Chief Justice of the CalcutCa 
Hi^h Court came to the conclusion that there was in 
substance a prayer for iniunction and a prayer for 
ininnction is a consequential relief within the meaning 
of the Statute. So far as the other case, namely, The 
Midnaj>ore Zamindari Com̂ 'pany, vs. The SecreMry of 
State for India in Council,(^) is concerned, it will 
a,r)pea.r that the second declare,tion sonfl;ht for by the 
plaintiff was based on the first’ declaratiors, and' !n the 
peculiar circumstances of t!i.e case the learned Judges 
took the view that the second decla.ra,tion asked for by 
the plaintiff was in effect a consequential relief within 
the meaning’ of the Statute. In this Court Mr. Justice 
Roe took another view in the case of Teumri Kora 
vs. Bhupat Ma7idar( )̂ I am of opinion that there is 
no deficiency due from the respondenfcs.

Coming now to the case. I am clearly of opinion 
that the suit does not lie. The whole question is, is 
it a suit under section 42 of the Specific Relief Act 
That section declares that

"  Any person entitled to any legal character or to m y  rlf;ht rr to 
any property, m ay institute n su it ngainKt any person rlpnying or int«r- 
ested fio^deny, his title to such character or right, and the Coiirh inny 
in _itâ  discretion m ake therein a declarfit-'on that he i« enfeitlert, and thr 
plaintiff need not in such suit ask for any further r e l i e f ”

 ̂The plaintiff in this suit iias not asked for a deciia% 
ration as to his legal character. Now dearly a leo-al* 
character under section 42 means the status of the 
plaintiff, that is to say, the status as to leg'itimacy,

(1) (1912) r. L B. 39Cal. 704. (2) (1916-1917) ^Cdrw7 N
(8) (1919) 4 Pat. L. J. 302L



1921marriai^e, divorce. n,<!option and the life. IS is quite____
clear that in tliis suit the plaintiff is not asking for shajkh 
a, declaration as to liis .status. e^ iq-pb-din

Is he then askin;ff for a decla.ration of his rigM haji shaikh 
as to any property? Clearly he is not. The right to 
a,ny property mnst niea.T.i the ris:Lt to any existing pro- das, j . 
perty. In this case he is not asking for any declaratipn 
as to any existing property. His whole suit is a suit 
for declaration that lie will be entitled to contribution 
from the defendants if and when the occasion aris^.
That’, in my opinion, is not contemplated by seation ^2 
of the Specifie Relief Act.

I would allow this appeal, set aside the judgments 
and decrees passed by the Courts below and dismiss 
jhe plaintiff’s suit. Tn the circumstances of the case’
I would dismiss it without costs.

Adami, J.— I agree.
A f  peal allowed.
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Before Jwala Prasad, 'A. G. J. and Ross, J.

MAHRAJ BAHADUE & m m  
f .

SHAIKH ABDTJL RAHIM.^
Bengal Patni Taluks Eegulation, 1819 (Regulation VIII 

of 1819), section 14— Patni Sale— sale set aside~-^eanwMle 
part of purchase money withdrawn hy person holding decree 
against patr̂ da<r’s judgment-creditor— suit by purchaser for 
refund, whether maintainoUe,

Where a person who b eld a decree against the judgment-
creditor of a patnidar wit!idrew, in execution of his decree  ̂ a 
paa:t of the pwchase monsy which had been deposited in the

* Second Appeal No, 409 of 1920, from a dedsion of JaduT\andian 
Esq., District Judge of Pantiea, the 7i3i Jamuary, 1 ^ ,  c©nfi*Wife

' a, decisioB of .Bab’a' As^utosh Mnklufcrji, Sttljos^a îe J s t d g f e ^  the'lStlî Fdbwary/mf. . - ■ ■ ' " ' ■ :̂v„;

1921, 

J u lfj, 30.


