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Contribution, suit for declaration of) right to, whether

maintainable—Specific Relief Act 1877 (Act 1 of 187TT),
section 42—Court-fee payoble on.

A suit for a declaration that the plaintiff will be entitled
to eontribution from the defendants if and when the occasion

arises does not fall within section 42 of the Specific Relief
Act, 1877. :

Where, in such a suit, the plaintiff had paid a court-fee
of Rs. 10 only, held, that the fee was correct. ‘

Deokali Koer » Kedarnath(t) and Midnapore Zamindari
Company v. Secretary of State for India in Council(®,
distinguished.

Tewari Kora v. Bhupat Mandar(®), approved,

* Appeal from Anpellatf; ‘.]%}e(:re'za No. 885 of 1920, from a decision of
Jadunandan Prasad, Bsq., Distviot Judge of Purnen, dated the 24th Jannary,
1820, modifying o decision of Babn Ashutosh Mukharji, Subordinate Judge
of Purnen, dated the 6th September 1918.. ‘

() (1912) L L. R. 39 Cal. 701 (%) (1916.1017) 81 Cal, W. N &34,

(%) (1919) 4 Pat. L. J. 308,

)
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The facts of the case material to this report were

“as follows :(—

Haji Shaikh Asgar All, the plfmm f, and Shaikh
Zahnr Ali, were fuﬂ hrothers and }()«nﬂy owned
a certain business. For the parposes of the business
they borrowed Rs. 1995 from Cota Lal Sakb,

a mahajan, and in eonsideration thereof they exccuted
314 M. 8. On the

a mortgage on the 274 0

17th Magh, 131477, \ nd n, ?'m't'i""\r sam of
Rs. 957 from the anne T ;] cutedh another
movtoage for =hzc amormt. On the %H /?w*f'(cir?l, 1317
M. S thev jointly berrowed Rs. 125 hom Sheilch Nakdu
and anmﬂvv and execnited an usnfructnary mortgage
bend in their favenr. Tater they also purchased
jointly a jofe from Musammai Nabudan which was
ahiect to a movteage beld by Ghota Tall

Shaik h Zahne AN disd im Smron, 1319 M. S.
leaving h‘l heirg 2 sovinar aon, %Ff“ﬁ;n No. 1.
a r}.ne,xfz;ﬁ.re?, Anfandat Me 2 snd s widow, defendant
No. 3. The family continned to live jointly and
the plaintiff manased the hosiness, o borrowed
Rs. 1.000 from Pudei Naraven in nw?m' tn pay off
(Fhota Lals hond for Ry 1,995, Pa 93 fFom Shaikh
Amir on a hond and Vs 0% feom I/n] Mehammad.
Thereafter the parties dezived to senarate and in A sin

1322 M.S. a panchayet vens hald o derida the Bahility
mf’ the partiry for tha dehte which Lad heen cantractod.
Runees 2270, plus intersat. was found to he dne to
the creditors.  The defandante were made liable foy
Ra. 1.350. heaides foture interant and arvears of rent,
and the rlainti® was declared f6 he lahla for the
vemainder.  The property was divided and complete

separation was offected. Tn 1615 Ghota T.al hronght

a monev anit aoningt the »haiptiff and defendants for
his bonrd of Rs. 957, The present defondants denied
their Hahility and ’rh” smit was decresd in Pl aoninst
the nrosant plaintiffon the 25th September, 1016 The
piat mmnthﬂrm.mﬂ mﬂtii ited H’m nresent suit for a
a}’m?a:’mmn that ihe dofundnitn were ]:Aa%,;a P T'-hf.a

“"h
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debts contracted before the separation to the extent 193

of Re. 1,350, in addition to interest from the date of .
;. J PR ; SITAIR

separation, and for a declavation that “in case the g i

plaintiff for any reason whatever he compelled to pay .

1 RN . . oo o £ Iante T ld b Haar Sopaxu

the (shave of the) debts of the defendants he would be "je.x Are

entitled to realize the same from the defendants.”

He paid a fee of Rs. 10 on his plaint.

The trial court held that the defendants were
liable only for half the debt of Rs. 125 due to Shaikh
Nakdu and dismissed the suit as regards the remain-
der of the claim. Plamtiff appealed to the District
Judge who modified the decree to this extent, that he
held the defendants to be liable for half the amount
of the bond which had formed the subject-matter of
Gthota Lal’s money suit in 1915.

Defendants Nos. 1 and 3 appealed to the High
Court.

A bani Bhusan Mukharji and Muhammad Fakhr-
nd-din, for the appellants.

Muhmnmad Hosnn Jan, for the respondent.

Das, J—A preliminary question arises in this
appeal as to the snfficienoy ~f the conrt-fees paid by the
olaintiffa-respondents en the plaint filed in the Court
of first instance. The Stamp Reporter reports that
there is o deficiency of Rs. 275.

it will appear on a reference to the plaint that
the plaintiff sued for a declaration, first, that Rs. 2,370
as given in Schedale A, was borrowed for the benefit
of the joint husiness and that the defendants are
therefore liable to pay the principal amount besides
interest to the extent of their shave; secondly, for
a2 declaration that the defendants are liable to pay

s, 1,350 principal, besides interest and costs as per

account given in Schedule (B), together with interest
and costs as may be fonnd on caleulation to be due by
them according fo the award of the panches; and,
thirdly, for a declaration that in case the plaintiff for
any reason whatever be compelled to pay the share
of the defendants, he would be entitled to realize the
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sa,me; principal with interest and costs, from the

— defendants.
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In my opinion the view taken by the Stamp
Reporter is not correct. It may of course be that the

ssan har suit does not lie under section 42 of the Specific Relief

Das, J.

Act; but it cannot he suggested as was suggested in
the case of Deokali Koer vs. Kedarnath(t) that the
suit is not a suit to obtain a declaratory decree where
no consequential relief is prayed for. That case which
is referred to by the Stamp Reporter is clearly dis-
tingunishahle. The late Chief Justice of the Calcutta
High Court came to the conclusion that there was in
substance a prayer for injunction and a prayer for
injunction is a consequential relief within the meaning
of the Statute. So far as the other case, namely, The
Midnapore Zamindari Company, vs. The Secretary of
State for Imdia in Council(?) is concerped. it will
anpear that the second declaration sought for by the
plaintiff was based on the first declaration, and in the
peculiar circumstances of the case the learned Judges
took the view that the second declaration asked for hy
the plaintiff was in effect a consequential relief within
the meaning of the Statute. In this Conrt Mr. Justice
Roe took another view in the case of Tewari Kora
vs. Bhupat Mendar® T am of opinion that there is
no deficiency due from the respondents.

Coming now to the case. T am clearly of opinion
that the suit does not lie. The whole question is, is
1t -a suit under section 42 of the Specific Reliaf Act,
That soction declaves that

 Any person entitled to any legal character or fo any right s o
any property, may institute a snit ngainst any person denying or infer
ested to deny, his title to such character or right, and the Court may
in s diseretion make therein a declarat’on that he in ontitled, and the
plaintiff need not in such suit ask for any Further reliof.”

i The plainpiﬁ 1n this suit has not asked for a decla-.
ration as to his legal character. Now clearly a leaal
character under section 42 means the status of the
plaintiff, that is to say, the status as to legitimacy,

M (L L R 390 7M. (3 (1016-1017) 21 Cnl W, N, 50,
(8) (1019) 4 Pat. L. J. 302
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marriage, divorce. adontion and the like. I€ is quite "

clear that in this suit the plaintiff is not asking for g en
a declaration as to his etatus. RarQ-vD-DIN

Ts he then asking for a declaration of his right Hasr Smaxn
as to any property?! Clearly he is not. The right to Ase® Au
any property must mean the right to any existing pro-  Dis, J.
perty. Tn this case he iz not asking for any declaration
as to any existing property. His whole suit is a suit
for declaration that he will be entitled to contribution
from the defendants if and when the occasion arises.

That, in my opinion, is not contemplated by section 42
of the Specifie Relief Act. .

T would allow this appeal, set, aside the judgments
and decrees passed by the Courts helow and dismiss
ihe plaintiff’s suit. Tn the circumstances of the case
I would dismiss it without costs.

Apawmi, J—I agree.

Appeal allowed.
APPELLATE GIYIL‘.

Before Jwala Prasad, 4. C. J. and Ross, J.

MAHRAJ BAHADUR SINGH o
’. o2
SHATKH ABDUL RAHIM.* July, 30,

Bengal Patni Taluks Regulation, 1819 (Regulation VIII
of 1819), section 14—Patni Sale—sale set aside~—meanwhile
part of purchase money withdrawn by person holding decree
aqainst patnjiidar’s judgiient-creditor—suit by purchaser for
refund, whether matntainoble., ‘

Where a person who keld a decree againss the judgment-
credibor of a patnider withdrew, in execution of his decree, a
part of the purchase money which had been deposited in the

+ * Becond Apypeal No. 409 of 1920, from & decision of Jaddhandan Prasad,.
Eag., District_Judge of Pumea, dated the 7th Jamuary, 1920, confirming’ -
a decision of Babu Ashntosh Muokharji, Subordinste Judge of Purnes,’ dﬁ )
the 13th February, 1 ‘ ‘ ' s \
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