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JAGAENATH MISRA *
Hindu Law—‘Joint family—alienation of entire property 

by coparcener, without legal necessity—suit hy one coparcener 
for recovery of his share, maintainabUty of,

A coparcener in a joint Hindu family goverD'ed by tlie 
Mitakshara is not competent to sue for the recovery cf Lis 
share of the property from transferees who have purcliased 
the property from a coparcener claiming to act on behalf of 
the joint family and who have failed to prove that the sale 
was made for legal necessity.

Held, also, that in such a case, if the plaintiff does not 
sue for recovery of the whole property, and implead the other 
obparbeners he is not entitled to any equitable relief .

Bunwaii Lai Y. Day a Stinliar MisserX}-) and Mo'hanth 
Ram Sunder Dasr t . Barhamdeo Nar̂ ayan Thalmr( )̂, 
distinguished.

Appeal by the defendants.
The plaintiff and his father Bulan represented one 

bra,nch of a .ioint Hindu family governed by the 
Mitahshara, v^hile Makut and Babujan represented the 
other branch of the joint family and on the 15th’ 
November, 1907, the property in suit was sold by 
Batujan and Maknt to the; defendants for a sum of 
Es. 3,350; the plaintiff alleged that in 1902 Ms father 
separated from Babujan and Makut and began to hold 
bis lialf share in the property separate from tliem. 
The present suit was brouglit against the transferees 
only on the 6th. July, 1918, for a declaration that the

1= A.ppeal from AppelM^ No. 1098 of 1921, from a decision of '
M/Ihti&ham All Klian, Subordinate Judge of Bhagdpnr, dated the 9th 
May, 1921, confirming a decision of Manlavi Najabai Husain, Mimsif of 
Bliiagalpur, dated the 28th June, 1920.

(1) (1908-09) 13 Cal. W. N. 815. (2) (1909-10) 14 Cal. W. N. 652.
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plaiB.tifi” s half-share could not be affected by^tlie sale 
""itiYAi recoYery o f  possession o£ tliat share from  the

SirNDEB Rax defendants.

Jagâ ath The defendants filed̂  a written statement pleadiag 
Mtsri. that the family was joint and that there had not beem 

any separation as alleged by the ]:>kintiff. The issue 
upon this was :

“  Did Bulan separate from Makut Lai and Babujan in Put 1809?” . 
As the defendants pleaded jointiiess an additional issue 
was framed and ran as fo llow s :

“  Was thers anv legal neeespity and ik. the haholn, datod 15-11-1907 
bindii3gon the plaintiff?”

The Mnnsif fo-ond that ihe plaintii wa,s not separate 
at the time of the sale. He foiind that the family was 
still joint, thjit there was no legal nej^essity for the 
alienation and that, therefore, the sale war; invalid. 
He, however, ga^e the plaintifi a decree for his half- 
share and that de-Gree ' was aiiirmed by tlie lower 
Appellate Conrt.

Nirsu Narayan Smha, for the appellants,
\S%isU MadhaJ) Mi/uUieh, fo i  
M ijl l i c k ,  J . (after stating the facts o f  the case, 

as set out above, proceeded as f o l l o w s ) ■
The present second appeal is preferred  by the 

defendants on the ground that in view  o f  the finding 
that the plaintiff waB not separate at the tim e of the 

; sale his/ claim to recover a half-share : oainiot be 
entertained.  ̂ /
: ; Now, :nppn :;the authorities, this: contenti&. is 
midonbtediy correet. A,, coparGener'in a joint family 
who establishes that a ineiaber of the ■ fami'ly has 
alienated family^prope^ty ,'without legal necessity, can

■ me to. recover the whole : property . / He cannot  ̂ be,' 
„, allowedto vsne,:fo r , ,his\ own ■ share or:any speeific' 

. portion thsreof tir? ?.inry)'*n reason ' that in
a joiiit'fanrlly no particylar share can be

• predicated as: belonging; to any mdivi'dnal member. 
In the present case the plaintiff: ha,s not only omitted t(.?
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ask for the recovery o f the whole property but he has  ̂
failed to implead his co-sharers. Therefore, in my ggyjijj 
opinion, the suit ought not to have been entertained. SuNom Rai

The only concession, Y/hich the Courts have so far 
made in the direction of allowing the share of the Misba, 
transferor to be affected, is where the share of j
transferor has been attached in execution of a money ■* '
decree. In such a case the Courts have held that 
a co-sharer, vdio. sues ..for the. recovery of . the whole 
property, will be allowed to recover, but that it will 
he declared that the purchaser of the interest of the 
transferor is entitled to partition and to recover there­
after that portion of the property which represents 
the transferor’s interest therein, There is no 
justification for the contention that as the plaintilf 
vv'as entitled to sue for the whole he is entitled also to 
relinquish his claim to half and to ask for a decree 
for the remainder. The Courts have never counten- 
anced a suit of this kind.

The question as to other equitable relief does not 
arise in this case. In Bimwfiri Lai y. Daya Bunker 
Misser (̂ ) a copaFcener sued the transferees as well as 
the eoparcencers w'ho had transferred the property.
There a decree was made for the recovery of the whole 
property but it was provided that the plaintiff should 
refund to the transferees the purchase money paid by 
them and in the event of his failing to do so, the 
transferees would be entitled to retain possession of 
that share, which on partition would represent the 
interest of the transferors. A  somewhat similar 
course was followed in Mahanth Ra7ii Sunder D'as v. 
Barhamdeo Naraycm Tkakiir (2). There a copareeiier 
sued for a declaration that a mortgage, in respect of 
the joint family property by his coparceners, was 
invalid. The mortgagees Having brought a suit for 
tlie? enfor* emenL of theii mortg ige and advertised the  ̂
joint: famil/ pioperty ioi sxlc ihv. deGla|ation given; : 
to the plair tjn in liis sujt % *is th it the whole property
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im  ' was liable to be sold in execution of the mortgage 
~ "sotam îscree, it being notified at the sale that the plaintiff 
SuNDKB RAiand his coparceners were in possession in proportion to 

their respective interests and that the shares of the 
mortgagor coparceners were held subject to the lien 
of the transferees. No such equity arises in the 

MuiiioK, j. pi êsent case in view of the form in which the suit has 
been laid.

The result might have been otherwise-if the 
)laintif? had put his claim in the alternative and joined 
lis coparceners as defendants, but he has not chosen 
to do so; and I think it is not possible to allow him 
any equitable relief.

It is suggested by the learned Vakil, for the 
appellants, t W  we should allow - the plaint to be 
amended. But having regard to the fact that the ease 
has now reached the second appeal stage and that it 
was open to him in the trial Court as soon as the 
evidence on the issue as to separation was taken to ask 
for the amendment, I  do not think we should now 
allow him to alter the whole aspect of the litigation 
by including an additional prayer for relief and by 
bringing new parties on the record

The result, therefore, is that the decree of the 
lower Appellate Court will be set aside and the suit 
will be dismissed with costs throughout.

B u c k n t l l ;  agree.
Decfm set aside.

928 THE INDIAN LAW KEPORTS,


