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Before Mulliok and Bucknill^ J J .

S H E O P U J A N  E A I  1923.

J-uty, 11.
M A H A R A J A  B A H A D U R  K E S H O  P R A S A D  S I N G H .*

Code of Givil Pfocedure, 1908 (Act V of 1908), section 
IQO— Second Appeal-finding of fact based on misconception 
of law of evidence, effect of— amendment of plaint, power of 
appellate court to. allow—Gourt-Fees Act, 1870 (Act VII of 
1870)j section ^ —additional court-fee realised hy Taxing 
Officer, power of Divisional Bench to order refund.

W h ere  a finding of fact is based upon a misconception 
of the law  of evidence and an error in  procedure it is not 
binding on the H ig h  Court in  second appeal. Therefore,
:wher©, in  deciding a (question of possession, the lower court 
had th ro w n  the burden, pf proof on the w rong party; and l^ad 
disregarded an entr;j^ in  the lie cord -of-R igh ts, heldf that the 
decision was hot b ihding  in  second appeal.

A lthough  an appellate court w ill not o rd in a rily -a llo w  an 
am endm ent of the p la int where the plaintiff has elected to 
go to tria l upon the issue whother the fram e of the suit is 
correct notw ithstandiug the objection of the defendant that 
the suit offended against section 42 of the Specific Relief Act^
1877, yetj^ where the plaintiff has fram ed his suit 
believing that consequentiar relief is not open to h im  and 
that he is entitled o n ly  to a declaration,, the court is Justified 
in  allow ing an am eudm eiit o f  the plaint.

Narayuna v. Shankunni(^ omd. DeohaU Kuer v . K&dat. 
NathC )̂  ̂ referred to.

I n  this case the T a x in g  Offi,cer of the H ig h  C ourt had 
demanded and realised additional court-fe,e on the p laint and 
on the m em orandum  of appeal on the ground that the suit

’I'Appeal from Appellate Decree No. 1283 of 1921, from a decision o£
H. W. WiUiaim  ̂ Esq., XG.s., District Judge of ^ahabad, dated the 
llth. April, 1921, setting aside a decision df Maulavi Saiyid (Shalib MasnaiD, 
Subordiiiate Judge of Shaiiabad, dated the lOtti January, ,1920.

(1) (1892) I, L. B. 3  ̂ Mad. 255, (2) (1912) J. Cal. ?04.
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was one for a declaration w ith  consie,qiiential relief and not 
a suit for a mere declaration. T h e  D ivision  Bench held that 
the suit .as framed was a suit for a declaration only, but held, 
that they had no power to order a refund of the additional 
fee paid on the m em oranduni of appeal inasm uch as the 
decision of the Ta x in g  Offioer was final under section 5 of the 
C o u rt -I ’ees A c t, 1870,, but they ordered a refund of th ^  addi­
tional fee paid on the plaint.

Appeal by the plaintiff.
The plaintifl: alleged that he and his brother 

Mosafir were joint owners of an occupancy holding 
which was sold in execution of a rent decree obtained 
against Mosafir alone by the landlord, the Maharaja 
of Dumraon, on the 14th August, 1912. The holding 
was sold on the 13th March, 1916, and possessio:i;i was 
delivered to the decree-holder auction-purchaser on the 
21st January, 1917. On the 5th July, 1918, the 
plaintiff lodged the present suit in the Court of the 
Subordinate Judge of Arrah, for the following 
reliefs!

(1) That it may be decided that the decree passed on the 14th August} 
1912, the Bale confiormed on th© IStih March, 1916, and delivery otpossession 
mada to the defendant No 1 on the 21st Januarx, 1917, are fraudulent and 
collusive. The aeieudant No. 1 neither has nor can acquire any right 
under such a purchase and the decree and the sale are null and void as 
aijainst the plaintiff. They are not and oannot be binding upon the plaintifl.

- (3) That besides the above, other reliefs, wfeieh the pl;̂ iafi8 imy be 
entitl̂  to, niay be granted.

Of the issues framed, No. 1 related to the 
question of limitation, Ho. 2 to the form of the suit, 
No. 3 to the question whether sufficient court-fee had 
been paid upon the plaint, No. 4 to the question whether 
section 42 of the Specific Belief Act barred the suit and 
No: 5 to the question whether the decree obtained Tby 
defendant No. 1 was fraudulent.

The Subordinate Judge found that the plaintiff 
had never been dispossessed, that he was joint owner 
of the occupancy holding and not having been 
impleaded as defendant in the rent suit his interest
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could not be affected; he also held that the suit was 1923.
piroperly framed and was one falling within th e ' 
provisions of section 42 of the Specific Relief Act. rai

In^appeal the District Judge came to a diferent 
conclusion. He found that the plaintiS was not in bIhadur
possession and having failed to sue for a declaration Kssho
and consequential relief, that is to say possession, the 
suit was bad under section 42 of the Specific Relief Act.
He also found that Mosafir, the plaintiff’s brother, the 
judgment-debtor in the rent suit, did not represent the 
plaintiff in his relations with the landlord.

The present second appeal was preferred by the 
plaintiff against the judgment of the District Judge.

Lakshmi Narain and Ahani Bhuslian
for the appellant.

Nirsu Narain Sinhu, for the respondents.
M u ll ig k ,  J. (after stating the facts, as set out 

above, proceecled as follow s):—
W ith regard to the finding on the question of 

possession^ it is coatended by the learned Vakil, for the 
respondent, that it cannot be attacked in second appeal,
That would have been perfectly true if the finding bad 
not been vitiated by a misconception of the law of 
evidence and an error o f procedure. The learned 
Judge in the first place throws the onus o f proving 
possession upon the plaintiff. He disregards the 
record-of-rights published in April; 1913, wEich shows- 
that both Mosafir and the plaintiff were recorded as 

on the land and until the record-of-rights is 
rebutted the defendant cannot be heard to say that 
the onus lies upon the plaintiff.

Then in considering the oral evidence adduced by 
the plaintiff and the defendant, the learned Judge 
seems to give special prominence to the order for 
delivery of possession in favour of the  ̂defendant- 
landlord. How, that order was made against Mosafir 
only and it could not have had the effect of ejecting 
the plaintiff if he was in possession on that date, and
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1925. I am not quite certain, from the form in wliicli the 
Judge has put his judgment, how fa,r he has 

Bai been influenced by the view that the delivery of
'«• possession in this case had the effect of putting the

ShSto landlord in khas possession.
Then the learned Judge refers to an order passed 

under section 144, Criminal Procedure Code, in 
December, 1917, that is to say, about eleven months 

MtjtLioK, j. possession was given to the landlord. It seems 
that there was a fear of a breach of the peace and 
a prohibitory order was made against Sheopujan and 
Mosafir restraining them from going upon the land. 
Now an order of this nature is not necessarily evidence 
of possession. Without further materials it is 
impossible to say that Sheopujan was found, to be out 
ol possession, and if he desired to use the order as 
etidetice the learned Judge should have investigated 
the circumstances under which it was passed.

This being so, in my opinion, the case has not 
been properly tried.

The learned Judge has also not disposed o f the 
question of limitation and if his finding as to possession 
is not maintained, then the necessity for deciding the 
question of limitation will also arise-

, But instead of sending the appeal to the learned 
Judge for rehearing, I think we should allow the 
pfayer, which is now made for the amendment of tlie 
plMnt, in order that it may conform with the provisions 
df section 42 of the Specific Relief Act. The plaintiff 
asked simply for a declaration on the footing that he 

; W4S in possession and that no consequential relief was 
available to him. The Subordinate Judge found in his 
favour. The learned District Judge in appeal has 
found against him and the plaintiff now prays that 
he may be permitted to amend the plaint %  adding 
to the third relief a prayer in the following terms :

“  and if the plaintiff should be found to be' out of possession the 
c<Ssirt naa-y be pleased to order deli-voijy of possession to him *’
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T think in the circumstances o f this case the amendBaent
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should be allowed and the case retried. Sjosopotan

It is true that there is a class of cases in wmeh .  ̂
the !A.ppellate Court will not allow amendment if the 
plaintiff has elected to go to trial upon the issue whether 
the frame of the plaint is correct notwithstanding the pbasad 
objection of the defendant that the suit offends against Sikqh. 
the provisions of section 42 of the Specific Relief % ct mttllick, j. 
md NarayanaY. Shankunni (i) is an example of a case 
o f this kind. But on the other hand where a plaintiff 
has framed his* suit bond fide, believing that 
consequential relief is not open to him and that he is 
entitled to a declaration, I  think the Court would be 
justified in allowing: him to amend the plaint even in 
appeal; and the cases ha.ve even srone so far as fo 
permit a plaintiff, who is suspected o f asking for 
a declaratory decree simply for the purpose o f evading 
stamp duty. to. amend his plaint at the appellate stage 
in the High  ̂ Court upon its bein^ shown tbat 
consequential relief was available and upon his offering 
to pay the necessary muTi-f:ee : rDeo]c.aliKiier y .  Keiar 
ISfath . It is contended by tbe learned Vakil for 
the respondent that 'Beokali^s case (2') did not reqiiire 
a declaration and that the proper prayer should have 
been one for possession. IM s true that Sir Law^erice 
-Tenkins C. J . , held that it was not a case coming within 
section 42: but the point is that though the plaint was 
defective the learned Chief Justice allowed an amend­
ment at a very late stage. Therefore I  do not think 
it is an inflexible rule that no amendment can be 
allowed if the plaintiff has notice in the trial Court' 
of the defendant’s obiection that the frame of th<? guit 
is bad; I  think, therefore, that in this case the 
amendment should be allowed to be made in the tyia!
Court and the case should be remanded to that Court’ 
for disposal according to law. It may be necessary for

(J) (1892) I. L. B. IS Ma^. 255. (2) (1916)' I. L. B. 39 «  !|0f,



;923. defendant to file a fresh written statement and for 
Sebopotan the Court to frame additional issues and to take 

further evidence. The evidence already recorded will, 
Mameaja evidence in the trial now ordered.
B a h a d u b

Kbsho The pTiaintiff has paid deficit court-fee in this
sSoa Court on his memorandum of appeal. He has also

paid the deficit court-fee realizai)!© from him in the 
MtiiicK, J. pouj-t of the Subordinate Judge on the footing that

the plaint was one for declaration and consequential 
relief. Apparently the Eegistrar of the High Court 
V7as of opinion that the plaint in effect contained 
a prayer for consequential relief. I f  that were so, no 
amendment would be necessary; but it is now admitted 
before us, and I  thii]k it is established, that the plaint 
as it stands does not contain any prayer for consequen- 
tial relief and that an amendment is necessary in order 
to enable the plaintiff to recover possession. Therefore 
the court-fee that has been paid should; in my opinion, 
be refunded and we direct tliat the plaintiff be given 
a certificate from this Court entitling him to claim 
from the Eevenue authorities a refund in respect of 
the stamp fee paid by him. He will pay the proper 
fee in the Court of the Subordinate Judge after tbe 
plaint has been amended.

-  In respect o f fee paid on the memorandum of 
appeal in the High Court we cannot interfere with the 
decision of the Taxing OT which is filial under 
sectiM 5 of the Indian Court'-I’ees Act .

The appeal is decreed and the case is remanded. 
In Ihe special circumstances of this case the plaihtii 
will pay the contesting defendant his costs in this

924 THIS INDIAN^ L A W  E E P O R T S , [V O L .;  1 1 .  ’

A ppeal decreed,

B u c k n i l l ,  J . — I  agree.


