
on account of the decretal sum tos’etlier with the sum 
of Rs. 200 on account of interrtiediate interest, that mussammat 
is to say a total sum of 6.800 on or before the 10th Nand Eani 
July, full satisfaction wilJ, be entered in respect of 
the' claim as provided by the compromise decree and dukga'Dass 
that on default the terms of the said decree will he Naeain. 
duly enforced according to la,w. Mtjimok, j .

There will be no order as to costs.
B foknill , J .— I  agree.
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K. B. BUTT
V. X923.

TABAPEASAWNA EOY GHAUDHUBY* '
Code of Gml Pfocedure,190S ( A V  of 1908), section 

39,_ Order XXI,  rule 6~transfef of deeree—ajjplication fa? 
execution must he made in court to wMcli decree transfermd.

Under Order XXI, rii]© 6, read with section S9, Civil 
Procedure Code, where there has been no application for fche 
execution of the decree in the cQurt which passed the decr'ee, 
the decree-holder is hound to make, an application for execution 
in the court to which the decree has been transfereed, but 
when an application for execution of the decree has already 
been made in the court which passed the decree i t  is not 
necessary for the decree-holder to make a second application 
in the court to which the dê cree has been transferred.

Therefore, where, on the request of the decree-bolder, 
the couri) Which passed the decree sent it for execution to 
another court,, together with a certificate of non-satisfaction, 
but omitted to order the 'execution of the decree or to give 
a certificate that no order I)ad been raade for the same, held. 
thfit it was not necessary for fclie decree-holder to make an 
application for execution of ihe decree in the court to which

*AppeaJ from Origmal Order No. 237 of 1923, from an order of 
Babu Ashutosli Mukharji, Suboi’diiiaibe Judge of Dhanbad, dated the 21st 
July,' 1928.:"

■■ "lO'■■■■■■■■



1923. the deci'ee was transferrt*! as it ;ippeared thart an applioation 
for execution had in fact been mtulw in the court which passed 
the decree.

Taba- Suja Hussain v, Monohtir Dns(̂ ) anxl Nilmonf 'Singh
piL̂ANKA Biressur Banefjeei )̂, referred to,Hoy 1 j■OmuBKUBTo Appeal by the applicant.

On the 28th April, 1910, the apnellaiit obtained 
a decree m the Court of the Suborclinale Jwdge of 
Dacca for a certain sum of money. Tlie ]:)resent 
applica,tioii was made by the (iecree-liolder tb.,e 
Subordinate Judge of Dacca on tlie 21st A[)ri1, 1922. 
It appeared that the application was duly rGgisi,e:red 
and notice was issued under Order X X I, rule 22, Code 
of Civil Procedure, upon the ;judginent-debtor to show 
cause why the execution should not p»oeeod, a per'iod 
of more than one year having elapsed since the last 
execution. On the 25th April the deereediolcler filed 
a petition requesting that the decree and a certiiicaie 
of non-satisfaction should be sent to the District Judge 
of Manbhum, On the 29th April the certificate was 
cluly despatched to the Court of the Subordinate Judge 
of Manbhum without any adjudication on the question 
of limitation. The Subordinate Judge of Diic-ea wa,s 
doubtful whether he was competent to keep the 
execution proceeding pending on his filev but after 
hearing the decree-holder he adjourned the case till 
the 29tfi July, 1922. It appeared that the certificate 
reached the Subordinate Judge of Manbhum, either on 

or on the 8th May,: 1922, and there wan an - 
:■ order, dated;the 8th May, 1922, by the Subo r̂d:i:nate 
: Judge of Dhanbad who was the Subordinate Judge of
V Manbhum with the necessary territorial jiirisdietion,. ' 

to the following effect:
“  Deoree-iiolder states, as ordered, that Ihe JExeoution €®@e is pending 

at Dacca. Begiater and iBSUe notiee under Order XXI, rul® 22, fixing
■ , iMay.iorTefciun-'v■ '^

On the 6th June, 1922, the judgment-debtor filed an 
objection on the ground that the decree was barred by
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limitation, more than twelve years having elapsed si nee ̂ 9̂̂ -
the decree was made.  ̂ On the 31st July, 1922, 
Subordinate Judge made an order accepting the v.
objection of the judginent'debtor and dismissing the taba-
application for execution on the ground that it was 
barred under section 48, Code of Givil Procedure.

The present appeal was preferred against that 
order.

Saroshi Char mi Mitter and BrmkUn Chandra De-, 
for the appellant.

Ahmvi Bhushmi Mukerji d̂ iidi. B B. Mukerji. for 
the respondent.

M ullick, J . (after stating the facts, as set out 
above, proceeded as follows)

The cjnestion is, what was the nature of the 
application before the Subordinate Judge ®f Dacca?
Was it merely an application for the transfer of the 
decree or an application for the execution of the 
decree? I f it was merely an application for the 

. transfer of the decree, then it was necessary for the 
decree-holder tOvfile an application for the execution 
ol' the decree in the Court of the Subordinate Judge of 
Manbhuni. ; A  distinction was, drawn between /an 
application for mere transfer arid an application for 
the execut.ion o f a decree in Siija Hossein 'v. M om li'iif 

and NUniQ7vy Singh Beo v. Biressur Manefjeei^), 
apd there, is rea.lty no: difficulty as to the law. ■ Now,v 
tile application in question here is not before us and 
we t*an only draw inferences from the proc6ediiig& oi 
the Subordinate Judge himself. It appears thM he: 
registerM the application under Order X X I; rule 11,
Code of Civil ProGedmre, and issueid a notice under 
Order X X I. rule 22, afterdoing:so. Weinust 
therefore that the Subordinate Judge was ading 
according to law and that the application was in form 
and in substance an application for the execution of 
the decree; and so it has been held to be by the learned
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1923. Subordinate Jiid_£’’e of Phanbad also. Only tliat officer 
iinder tlie impression that notwithstanding the 

V. application in the Court of the Siibordinat'e Judge of 
T ara- . necessary for the decree-holder after the

“ e ™  transfer of the decree to make another application in 
OHATOS0BT. the Court at Dhaiibad. In my opioinn there is no 

j  warrant in law ft>r tliis view. Order XX.I,,, rule 6, 
MaiMCK, J. cecfcioii 39, makes it quite clear that where

there has been, no appl.ica.tion for the execution of the 
decree in the Court whicli passed the decree, the 
decree-holder is bound to make an application for 
execution in the Court to wliicli tlie decree has beiffl. 
transferred; but I can find nothing in the lawywhich 
compels the decree-holder to make a second applicatioii 
for the execution of the decree in the Court to which 
the decree has been transferred, if he has already made 
an application in the Court which passed the decree. 
It i?5 to be noted here tha.t the Subordinate Jud^e of 
Dacca, although he complied with the law in issuing 
a certificate of non-satisfaction as require,d by 
section 39, omitted either to order the execution, of the 
decree or to give a certificate that no order h,ad been, 
made for the same. The omission was wrong, but it 

 ̂ did not give rise to any obligation upon the decree- 
holder to file any such application for execution in the 
Court of the Subordinate Judge of Dhanbad. I f  then 
it Was not necessary for the decree-holder to file a fresh, 
application the Subordinate Judge should, upon an 
application for th'e arrest of .the judginent-debtor and 

: the attachment of Ms; properties, liave proceeded to 
v , execute t^e decree and the disraissal of the case was,
- in my opinion, wrong. , r ;

:: : _: There was some argument before us as to whether 
th is was an application for the continuation of the 
proceedings which had already been instituted iii the 
Court of the Subordinate Judge of Dacca and ■ we 'Wero 
asked to coinpare the reliefs claimed before the 
Subordinate. Judge of Dhfinbad with tlie reliefs: 
clairnecl before the Subordinate Jud.ge of In
the absience of the appHcatian befor© th'e: Suferd^^^
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1923.Judge of Dacca we are not able to make this 
comp arisen, nor is it necessary to do so in tlie view k . B. Dtm; 
vviiich I take of the matter. v.

The appeal will, therefore, be decreed with costs, peasakna 
Foster., J .—-I agree.

A/pfeal dfxreei.
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SHEOaOBIND EAM SAHU l@23.
u.

MAHIPAT .DUSABH.*
Zerait—lease of-—tenant inducted hy lessee, whether cm  

(tcquire occupancy rights~--Bengal Tenancy Act, 1885 (Act V 
0/ 1885), section 20.

W  of jseroit land is not restricted by the
terms of his lease from settling tho land with a tenant and 
the land is in fact legally settiled with a tenant by the lessee, 
the tenant holds as a raj^ai within the meaning of section 20 
of the Bengal Tenancy Act, and when he has so held for 
12 years his occupancy right is complete,

Binad LaZ PafemJti v. XaZt(. Pfamawfc(l), referred to.
Jogendra Singh Y. Wahamj^ Kesko Prasad Singhs, 

distinguished.
Appeals by the plaintifis.
The facts of the case material to this report are 

stated in the judgment of the Court.
Ldchni Narain Sinka^ i^^ Nath Sahai),

[.‘or the appellants.
BaiMMhaMath respondents.

 ̂* Second Appeals Nos. 1088 to 1092 of 1921, from a decision of Baba 
Jatmdra Chandra Bose, Subordiriate Judge of Saran, dated the 15tii April,
1921, reversing a decision of Babu Charu Chandra Mifcra, Muiisif of 
Sewaa, dated the 24th July, 1920.
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