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mortgages is covered by section 17 of the Court-Fes 1%
Act, and the renort of the Stamp Reporter is correct,  Nawam
and the plaintiff-mortgagee (respondent No. 4) must, Wumm

therefore, deposit the deficit court-fee on the plaint. Baeow
: Brasax
BrausmaN
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_Before Jwala Prasad and Ross, J.J.

SRIMOTT SAVITRI THAKURAIN 123,

v. Juoe, 26.
THE SECRETARY OF STATE FOR INDIA IN
COUNCIL.¥

Code of Civil Procedure, 1908 (Act V of 1908), Order:
XXXIII, rule 9(b)—‘‘means’'—Suit in forma pauperis—-
receipt of ad interim maintenance by plaintiff—application to

- dispauper platntiff. ‘

A plaintif who has been permitted to sue in forme
payperis is not liable to be dispaupered merely on the ground
that she has been granted a small ad interim maintenance
allowance and that she has reccived various sums ou acconnt
of such allowance which she had spen?! o mesting expenses
incurred before the grant of maintenance and none of which
gsums was sufficient to pay the amount of court-fee leviable
on the plaint,

Gadigi Muddappa v, Gadigi Rudramma(®), not followed.
Smith v. Atkin(®), referred to.

The facts of the case material to this report were
as follows :—-~

The defendant having propounded a Will, alleged
to have been executed by the plamtiff’s hushand, and
having obtained a grant of letters of administration,
the plaintiff instituted the present suit challenging
the Will and praying for recovery of possession of her

* Civil Revision No, 80 of 1923, from an order of M. Thtisham *Ali
Khan, Subordinate Judge of Monghyr, dated the 1lth February, 1023,

(%) (1881) 61 Ind. Cas. 958. (%) (1900) 1 Ch. D, 474,
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husband’s estate. Her application to sue n forma
pauperis was contested by the defendants and the
Secretary of State but was granted on the 25th August,
1620. The plaintiff then applied to the Court for
ad interim maintenance which was eventually granted
at the rate of Rs. 200 per mensem. On the 15th
August, 1921, she received Rs. 2,100 on account of
arrears of maintenance and up to the 25th April, 1922,
she received various sums aggregating Rs. 5,538. On
the 1st Fehrnary, 1923, an application was made on
behalf of the Secretary of State, under Order XXXTII,
rule 9(b), Civil Procedure Code, to dispauper the
plaintiff by reason of her having received the sum of
Rs. 5,538 and of her being allowed the wd interim
maintenance. The plaintiff stated that the sums paid
to her were spent in personal expenses incurred before
their receint. She was, however, dispaupered and
ordered to pay a court-fee of Rs. 3,000 on her plaint.
The Court held that the counrt-fee should have been
paid eut of the money received by the plaintiff and
found that she was not really in need of the
‘tenance allowance as she was living with her
, 2 vakil who was probably supporting her and
arvying on this litisation on her behalf. The Court
aleo relied on the fact that eminent counsel had
apnenred on hehalf of the plaintiff. ’

K. B. Flutt (with him Hasan Imam and Lakshmi
Kant Jha), for the applicant.

Sultan Ahmed (Government Advocate), for the
Jrown. ,

8. N. Palit, for the defendants opposite party.

JwarA Prasan, J.—This is an application against
an order of the Subordinate Judge of Monghyr, dated
the 11th February, 1923, in Title Suit No. 108 of 1920,
dispaupering the plaintiff - under Order XX XTI
vule 9(b), Code of Civil Procedure. a

. The plaintiff’s husband, Ugra Mohan Thakur, .
died some time in 1914, leaving a large estate yielding
an annusl income of Rs. 1,30,000, besides houses, etc.,
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worth rupees eight or nine lakhs. The opposite party 1623.
(defendant) are now in possession of the estate, having  sansom
“obtained letters of adminisiration of a Will said to Saves
have been executed by the deceased hushand of the TH=P™A=
plaintiff-petitioner. She now disputes the Will and  Tme
has brought a suit, in the Court of the Subordinate Seoseriax
Judge of Monghyr, for recover y of possession of the o S xox
properties belonging to her late husband. She applied covworm.
to he allowed to sue in forma pauperis and after contest s

by the oppnsite party and the Government she was pyo.o g,
adjudged a pauper on the 28th August, 1920, and was

allowed to sue as such. The order of the learned
Suhordinate Judge was npheld by this Court. The
plaintiff applied in the Coutt below for an ad nterim
maintenance at the rate of Rs. 3,000 per month, and

she based her claim for this amount upon a Will of

her hushand, said to have been executed 1n 1908, which
purports to give her Rs. 500 a month as maintenance

and a house in Calcutta vielding about Rs. 500 a month

which subsequently was sold for Rs. 1,07,000 and

another house in Benares. The Will which was
probated and on the basis of which the apposite party

is in possession of the properties, however, allowed her

a mninterance allowance of Rs. 100 a month only.

Taking all these circumstances into consideration, the

learned Subordinate Judge allowed her a maintenance
allowance of Rs. 200 a month during the pendency of

the litigation. On the 12th August, 1921, in
pursnance of this order, she received a sum ¢f Rs. 2,100
probably on account -of her arrears of the aforesaid
maintenance. Between the 20th January, 1922, and

the 25th April, 1922, she received Rs. 1,238-11-6.

From May, 1922, to December, 1922, she got Rs. 1,600.

Thus up to the 25th April, 1922, she had received in all

Rs. 5,538.  On the 1st February, 1923, a petition was

filed on behalf of Government, under Order X X XTI,

rule 9(b), to dispauper the plaintiff upon the ground

that by reason of her having received the aforesaid sum

of Rs. 5,638 and of her being allowed to receive in

future Rs. 200 per month as her maintenance allowance
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she had ceased to be a pauper and consequently she
ought not to be allowed to continue the prosecution of
her suit as a pauper. The application of the Secretary
of State for India was taken up on the 11th February,
1923. On that date the petitioner-plaintiff applied for

ssomsmsttime for filing her objection. This was refused by the

OF STATE FOR

“INDIA IN
COUNCIL.

Jwara
Prasap, J.

learned Subordinate Judge on the ground that the
application was not bond fide, and on that very day,
the Court, after hearing the parties, passed its order
allowing the petition of the Secretary of State and
withdrawing its former order allowing her to sue as
a pauper, and she was directed to pay the proper
court-fees by the 10th March, 1923. The learned
Subordinate Judge savs that the amount of court-fees
was the first charge and that the plaintiff was bound
to pay the same and not to spend the aforesaid sum of
Rs. 5,588 which was paid to her, for payment of debt
or any other purpose and that she really did not stand
in need of the aforesaid sum to meet her maintenance
charges inasmuch as she was living with her cousin,
Babu Ram Kishun Jha, a vakil of Darbhanga, who
nrobably was supporting her and carrying on the
litication on her hehalf. He also refers to the fact
that she had appeared hefore him through eminent
counsel. TIn this Court also, on her hehalf. eminent
connsel appeared, hut there is nothing to show under
what arrangement learned counsel appeared for her
in the Court helow and in this Court. No affidavit
hasbeer “led to show that she had incurred any expense
on accoudt «f the aforesaid counsel. Therefore this
consideration in itself is not sufficient to dispauper her.

- Similarly there is nothing to show that her consin, Ram

Kishun Jha, is financing her, either in supporting her
or in defraying the cost of the litization. There is

- no statement of the said vakil on the record. There

is, therefore, nothing to show that the said gentleman
is taking more interest in the lady than what he is

- naturally expected to take being a relation of hers.

To have sympathy and to render assistance to a relation
is different from incurring heavy expenses on behalf
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of that relation. This circumstance also is, therefore, 1623
not sufficient to dispauper her. She had received the “gpnom
sum of Rs. 5,638 piece-meal and on different dates, Siverar
long before the application of Government to dispauper THAEURAN
her was filed. None of these payments, made at one o
time, approached Rs. 3,000, the sum necessary to pay Srcmeuaey
the court-fee upon the plaint, so that she was not at °’I§f)ﬁm1;‘°1‘
any time in possession of the entire sum necessary t0 gopxom.
pay the court-fees. Tt is said that she should have
accumulated the said sums until they reached Rs. 3,000 o7t
and then paid the court-fees and should not have spent ’
the sums in paying her creditors on account of debts
incurred for maintaining herself. Such a condition

was not imposed upon her either on the date when the

order allowing her ad intertm maintenance allowance

was passed or on the dates that the several payments

were made by the opposite party and received by her.

The said payments were made as her maintenance
allowance with effect probably from the date of the

death of her husband, which happened in 1914. It

was, therefore, understood that she had already
incurred expenses in maintaining herself, so that she

‘was entitled to have the arrear allowance of the saidl
maintenance. She, in her affidavit in this Court, says

that the sums paid to her were spent :

‘* on. personal expenditure soon after they were received. ™
leaving her :
‘“ in the same straitened circumetances as before,

This statement: does not seem to be unnatural or in any
way untrue considering the circumstances in which she
was placed on the death of her husband. Without
going into the legal aspect of the question, to require
her to have accumulated the aforesaid sum and to have
paid the court-fees, is to give charity by one hand and
to withdraw it by the other. The learned Subordinate
Judge thinks that he was justified in doing so by reason
of an application made by the lady on the 21st August,
1020. The learned Subordinate Judge says : '
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« From the onder sheet dated the 2Isb August, 1920, it appeanrs
that she bad filed s petition that she was willing to pay the court-fees
if Re. 8,000 was paid to her and which she was willing to accept under
protest.

‘ Phat in the course of her cross-sxamination the learned Govern-
ment Pleader, in consultation with the pleaders for defogdants Nos. 1,
5 and 8, and, your petitioner believes, with the consent of such pleaders,
suggested to your petitioner as to whether or not, she was prepared to
pay Rs. 8,000 for court.fees on getting the sum from defendant No. 1
on account of the allowance mentioned in (spurious) will propounded
by defendant No. 1.

“ That your petitioner has been advised and she accordingly submits
that if the defendant No. 1 pays your pefitioner a sum of Rs. 8,000
on condition that the said sum will be deducted from any sum decreed
payable to your petitioner in this suib on acecount ol mesne profite,
maintenance or otherwise she is prepared to receive the sum without
any way admitting expressly or impliedly the genuineness or validity
of the said will or that she is bound by any provision appesring in the

said will for her and is willing to pay court-fes out of such sum 88
full court-fee on her plaint.

“That as the said suggestion was made with the comsent of
the pleaders of defendsnt No, 1 your petitioner has reason to believe
that defendant No. 1 will be found willing to pay the said sum of Rs. 8,000
on the conditions hereinbefore mentioned.

“'It is accordingly prayed that the court will be pleased To direct the
defendant No. 1 to state whether he is willing to pay a sum of Rs. 8,000
to your petitioner through her pleaders for payment of court-fee on the
conditions hereinbefore stated, within a reasonable time, and if he shows
his willingness, he may be directed to pay the sum ab an early date. *

The Court referred the petition to the pleader of
the opposite party by its order of the 21st August to
intimate to the Court if he was willing to pay the
said sum of Rs. 3,000 on the condition mentioned in
the petition to the lady. On the 27th August, 1920,

the opposite party (defendants in the case) filed
a petition stating that he was : ~

‘* unable to pay the sum of Rs. 8,000 for payment of court-fee 88

ge h?ld.s a dacres for costs amouating fo s very large smount against
er. '

The terms of the aforesaid petition were mentioned
to the lawyers representing the opposite party in this
Court and they intimated that they were not willing

toraccept the terms proposed by the lady in the said
petition, '
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It is obvious that there was not the faintest _ "%
suggestion in the application made by the lady that samom
the sum of Rs. 8,000 would be paid as court-fee by her Savmm:
out of her ad interim maintenance allowance. She THASTRAIN
suggested the payment of the court-fees out of the sum  7as
paid by the defendants on condition that the said Sscmezsrr
sum would be dedugted from any sum decreed payable S5 o=
to her in the event of her succeeding in the suit on coowom.
account of mesne profits, maintenance or otherwise.
No legitimate inference, therefore, can be drawn from p
the petition in question as to any obligation on her
part to pay the court-fee of Rs. 3,000 out of the sum
of Rs. 5,528 received by her as maintenance allowance
on different dates.

JwAaLA
RASAD, J,

Now, has she under the law, ceased to be a pauper ?
“Pauper ” has been defined in rule 1 of Order
XXXIII, thus:

* A person is a pauper when he is not possessed of sufficient means
to enable him to pay the fee prescribed by law for the plaint in such
suit, or where 1no such ‘fee is preseribed when he is not entitled .to
property - worth one hundred rupees other than his necessary wearing
apparel and the subject-matter of the suit.”

On the 28th August, 1920, the Court below, after hard
contest on the part of the defendant and Government,
held that she was a pauper : in other words, that she
was ‘‘ not possessed of sufficient means to enable her
to pay the fee prescribed by law for the plaint,” that
is Rs. 3,000 as court-fee. Clause () of rule 9 empowers
the Court to dispauper her and to withdraw the
original order allowing her to sue as a pauper when, as
the clause says, it appears that her means are such
that she ought not to continue to sue as a pauper.
The word “ means ” in this clause is to be interpreted
with the help of the definition of pauper referred to
above. To apply clause (b} of rule 9 to this case,
therefore, the Court could dispauper her when her
‘means were such as to enable her fo pay the court-fee
of Rs. 3,000 upon the plaint. - On the 1st February,
1923, when the application of Government was made

7
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or on the 11th February, 1923, when the Court
dispaupered the plaintiff, there is nothing to show that
she had with her Rs. 8,000 to pay-the court-fee, or
that she had the means to pay the same. The sums
previounsly paid to her were, as she says, not m her
hands at the time as they were spent just after they
had been received.

The learned Government Advocate argues that she
ought not to have paid off her debts incurred on account
of her personal maintenance, but ought to have saved
out of the sums received by her, Rs. 3,000, in order
to pay the court-fees and that her means, which were
not sufficient, at the time when the ovder of the 20th
August, 1920, was passed, had considerably improved
on account of her heing allowed a maintenance
allowance of Rs. 200 a month and that, therefore, her
means in February were such that she ought not to be
allowed to continue to sue as a pauper. In support
of this contention the learned Government Advocale
quotes the case relied upon by the Court below, wiz.,
Gadigi Muddappa v. Gudigi Rudramma (). The
learned Subordinate Judge says :

* No doubt this ruling was not on an application made under Order

XXXIII, rule 9, Civil Procedure Code, but the principle to my mind
should be the same for an application under Order XXXIII, rule 9, also."

In that case, it appeared and in fact the plaintiff
admitted that subsequent to the date of the application:
for leave to sus as a pauper, she had received a large
sum of money from the persons against whom she
intended to ille the suit, but that she had paid away
that amount to a creditor. Napier, J., says: “ There
was no dispute that at the date of her application she
was a pauper. The point taken is that having heen
in possession of funds after her application, the plea
would fail and that she could not revive it, by paying -
the money away. There is no aunthority on this point

‘but T think the contention is well-founded and that

the Court had no jurisdiction to make the order, once

ir—

(1) (1921) 61 Tnd. Ose. 958, o
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it had ascertained that she had ceased to be a pauper
after the date of the application.” We have not got
any further detail of the case; we do not know what
sum was required to pay the court-fee and what sum
she came.into possession of before her application for
leave to sue as a pauper was disposed of.  All that we
know is that a large sum was received—probably much
larger than was needed for her maintenance and bare
subsistence. We also do not know whether the sum
received was for her maintenance or a gift or such as
she was entitled to, making that receipt as an asset in
her hands wherewith she could pay the court-fee. Tt
is not safe to apply the decision in that case when the
facts are not sufficiently mentioned therein in order to

find out the reasons which weighed with the learned

Judge in arriving at his conclusion. It may also be
possibly passingly mentioned that this was a decision
of a single Judge. I do not think that that case
applies to the present case.

The next case is one which my learned brother got
hold of and for which T am very much indebted to him.
Tt is In ve. Athin's Trust. Smith v. Atkin (1). In that
case the lady who obtained leave to prosecute her claim
in the action in forma pauperis was entitled as tenant
for life to have an income amounting to £52 a year
under the very settlement which was the foundation of
the action. Eve, J., held that the “lady, being
entitled to this annuity, although subject to the
qualified restraint which I have mentioned, cannot
establish that she is not worth £25.” Mr. Luxmoore,
who appeared for the lady, contended that she only
had £52 5s. bd. per annum payable quarterly and
after providing for her maintenance it would not be
nossible to save £25 before the action would come on
for trial. The learned Government Advocate, in this
case, says that such an argument would not.be of
avail to the plaintiff in withholding payment of the
court-fee payable upon the plaint and in asking to be

(1) (1900) 1 Ck. D, 471,

1923.
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1928 allowed to continue to sue as a pauper. The argument
smoor:. OF My, Luxmoore does not seem to have been expressly
ssviret  met in the case, but it seems not to have been iranliediy

TH“KER‘“N accepted inasmuch as the lady in that case was
mae  dispaupered. The decision of Eve, J., was under ‘the
szorsany Supreme Court rules in England in force at the time
0”132‘;?&0“ when his decision was passed under which the applicant
Coosow. had to show that she was not worth a sum exceeding
£25 a year excluding wearing apparel and the subject-
matter of such proceedings. The annuity allowed to
the lady in that case was £52 bs. bd., that is, almost
double the amount required to disallow her to continue
her action as a pauper.. The limit of £25 was
subsequently raised to £50. That was the law of 1922.
But in 1928 the law of England seems to have under-
gone further modification. It now requires that the
applicant’s means should exceed £50 and also that his
income is at least £2 a week, and in some special cuses
at the discretion of the Judge, £4 a week. Now, this
modification 1s in favour of an applicant applying
for leave to sue as & pauper. It means that besides
possessing an income of £50 he must also have £2
a week, or in some cases £4 a week. The latter
additional circumstance is probably with a view to
secure maintenance charges, the minimum of which is
prescribed to be £2 a week for a man in England and
according to the circumstances of a particular case £4
a week. The argument of Mr. Luxmoore in the afore-
saild case hased upon the maintenance charges being
not taken into consideration in disposing of the
application for leave to sue as a pauper would perhaps
have received better consideration if the present rule
had been in force at the time when Eve, J., pronounced
his judgment. The decision in that case, therefore.
to my mind is not applicable to the present case.
There is another reason—and perhaps a stronger
one—why the case in England should not apply to the
‘I‘aw. in this country. No court-fee is payable upon
a bill or plaint in England and only the costs of eon-
- ducting the litigation, such as, payment of fees to

JwALA
Prasap, J.
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lawyers, efc., has to be incurred and that alone is
excused. That circumstance has been taken into
consideration in the latter portion of the exception to
rule 1 of Order XXXIIT, which says that where no
such fee is prescribed, the pauper must show that he
is not entitled to property worth one hundred rupees.
In England he will have now to show that he has not
property worth £50 plus a weekly income of £2 or
£4, as the case may be. The present case is mnot
covered by the latter vart of-the exception to rule 1.
1t is equally not governed by the law in England. Here
the plaintifl was required to pay at oune time a sum
of Re. 8,000 as court-fee upon ber plaint, and the
Court had to see whather she had the means o do so.
In my opinion the monthly allowance of Rs. 200
a month, allowed to her, is not a sulficient means to
enable her to nay the said court-fee. She can never
at one time receive Re. 3,000 unless the arrears of the
allowance accumulated to that extent. She conld not
be expected to raise.any loan on the strength of the
monthly allowance which is only ad inferim and not
a sufficient security for Rs. 8,000 which would cover
fifteen. months’ allowance, assuming that she starved
herself all that time.

Therefore T do not agree with the view taken by
the Court below or with the argument of the learned
Government Advocate in the case that the means of
tha lady in February, 1923, was such as to withdraw
the order already granted to ber to sue as a pauper,
ov not to allow her to continue her suit in forma

pawperis.  Mr. Palit has heen heard on behalf of

F. A. Savis who applied to be made a party.

The application is, therefore, allowed with costs.

‘The order of the Court below is set aside. -
‘Ross, J.—I agree.

Application allowéaﬁ |
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