
defaulting proprietors. The plaintiffs’ title, 
tlierefore, cannot be improved by the fact that they 

jAiGoviND purchased at revenue sale.
paijdey- result is that the appeal will be decreed in
Boss, j. part in the terms proposed b}̂  rny learned brother,

A'p'peal decreed in 'part. 
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1923. NAWABA W A Zm i BEGUM
V.

SHASHI BHUSHANJune, 12. 
2.

Gourt-Fees Act, 1870 (4ct FfJ o/ 1870)i 56cf4on l ’7-̂  
“ Distinct subjects"—-two mortgageSy mi't on, whetMer com'tr̂  
fee lemahle on aggregate of the two bonds.

The words “ distinct subjects” in section 17 of the Court- 
Fees Act, 1870, mean distinct causes of action.

’Therefore where a person sues on two mortg'ages ĥ p̂otho- 
cating the same property the court-fee is leviable on the 
a.rtiount dua on each bond separately ond not on the aggregate 
of tlie two bonds,

A person who holds two .moiiigages on the same property, 
the due date for payment of the mortgage loans being the 
same, is entitled to maintain a sepaiate suit on each of the 
bondj?.

V. Ama7i(iara Ghariarî y,
Î @0.aBrcm;̂  ̂ L a i  y. Lashman 
j3as(3)y JStidTamama Ayyar y. Balasuhramania A y ^  
KpJshavrmi Bnmvra'in y . ChJiod Fakirai^), Sundar Singh v 

J5/ioZw(5), Nilu Ray y. Asirvad MandalC), Gohrida Prashad v,
: Lala Harihar Char an (̂ ), Jogendra Singh y. Mussnmmat 

Mohra Kuvaf{9)  ̂Thakur Singh y. Batahant 8ingli{'^̂ ), ThaUur 
Jwahir Singh V. BaUeo Prash ad 0-'̂ ), reteimd io.

First Appeal No. 173 df 1920.
■ (1) (1907) I. L. K  30 Mad. 353. (2) (1905) 7 Bom. L. R. 811.

(8) (1887) I. %. E. 9 All. 252. (4) (1915) I. L. B. 38 Mad. 927, F.B.
(6) (1906) 1. 1. E. 30 Bom. 156. (6) (1898) I. L. R. 20 All. 322.
(7) (1921) 33 Cal. L. J, 232. (8) (1909-10) 14 Cal. W- N. 1053
:$) (1917) 2 Pat. L. J. 118. (lO) 7 0. 0. 15S.



Plaintiff sued on two mortgage bonds executed on 
different dates in his favour by the same mortgagor, ^ awaba 
Both bonds hypothecated the same property and the W azik i 
due date for payment provided by both lx)nds was the Begum
same. In appeal it was contended that coiixt-fee sh a sh i

should have been assessed on each bond separately and bh u sh an

not on the aggregate of both bonds.
for the appellant.

Saroshi Charan Mitter, S. K . Mitter ojid A. N.
Das, for the respondents.

20th June, 1923. J w ala  P easad  and E oss, J.J—Order No. 11 of 
the Register shows that Ks. 845 is due fronntlie plainlili-xespoAdojit 
N,o. 1 âs deficit cou-rt-fee payable by him on the plaint, and that the 
matter was left to be decided by the Bench at the time of the hearing 
of the appeal. The deiieit was discovered when the question as to 
the sufficiency of tlie court-fee payable on the rneinorandum of appeal 
vvas raised by the St&mp Reporter. The Taxing Officer, Mr. James, 
passed order' on the 80th March, 1923, referring the rnatter to the 
Taiing Judge because in his opinion the case was of importaace and 
tlmfc cases of this 'nature generally come np for decision. He himself 
was opinion that thoi'e was no deficiency and the courfc-fee jaid on 
,thi3 memqranduih of appeal waŝ  siifiieient. The suit was based upon two 
raortgage bonds both in favour of the iDlaintiff-respondent No. I  Shashi 
Bhusan Ray. One of them was executed on the 5th July, 1907, by 
Nawaba Hurmuzi Begarn with her sons, since deceased far Es. 20,000.
The second was execukd on 1st February, 1908, by the same mortgagora 
in favour of the same creditor' in which the same propertieis ^verc 
mortgaged for a sum of Rs. 6,995. The due datei for the payraent of 
the mortagS loan, was the same in. both the mortgage bonds, r;ninely 
the 3rd July, 1909. The rate o f interest in the first bond was 1  
per ccni per mensem compound ir̂ terest with yearly rests. In the Second 

: bond ‘the rate: of interest was Re. 1-4-0 per cent, per month compound 
interest mth yearly rests. After reciting the nwessitiy of the 
loan and the fact of a pri®r mortgage bond having been executsd 
the mortgagors of the second bond recite that they requested him 
(the plaintiff-respondent. to quote the words of the bond) “ to adviinao 
a further sum of Bs. 6,995 beiiring an interesti of Be. 1-4-G per cent* 
per mensem stipulating to pay interest every year as per terms given 
in the said former bond on the mortgage of the aforesaid properties 
which are hypotheoated in the former bond, by : getting; a registered 
bond : e x e c u t e d . t w o  mortgages were however, tiot cbnsoiidated.
The total amount claimed by the plaintiff Bs. 1,0"4,99D on which 
the plaintiff ])Hid Rs. 1,450 as court-fee. The view of Mr. James was 
thjjfc th® mortgagee was hot entitled to realise &e money due on the 
first mortgage until : the second mortgage ; also became' due. / He could 
Hot sue on the second mortgage for the sale of the property; subiect 
to the first mortgage and therefore if ha brought a sxiit on the first 
mortgage he was obliged to set up his second mortgage, or He would 
1®̂ $ ' ilia Tight tQ eaforee &et ie w S  mo^tg^e

li.j M na 8?S
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Gharia.r V. Anangara Ghariar Q-) KeshMram v.JUndiod (3)J. There- 
fore the mofcgage "Was loound to bting one action ob. both tli6  ̂ bonds 
at, one and the same time, and -bhe cause of aotion having arisen on 
.'the same date Mr. James was of opinion that' there was-a singlê  can so' 
of action and one and the saniG- subject matter and therefore, section 17 
of the Conrt-Pees Act did not apply- Goutts, J-, the Taxing  ̂Judgo, on 
the otiier hand, was of opinion that tbe woitl “ faubjeets iuv>d in 
section 17 means “ Causes oi: aotion ” and therofore the qiitv̂ tioii vvas 
Avhether tlie plaintiff’s suit embrace  ̂ one cause of action or two diHtinut 
.causes of action and therefore two distinct subjects. He was of opinion 
that there were two distinct causes of action based upon two mortgage 
bonds and therefore there were two distinct Bubjeots and hence under sec
tion 17 the court-fees payable on the sums due on the two mortgagea must 
be separately levied. Mr. 8. M. MaUick disputes the ?̂iow taken by 
-Goutts, J., and says that the view tahen by Mr. James was correct. 
In this he is supported by an unreported case of the Madras High 
Court (1) and by two ■ decisions of the Oudh Judicial Commissioner’s 
Courtpr/ia/cttr Sinffh v. Bdabant Singh (4) and Thahur Jwahir Singh 
v.Baldco î rasad (“). The view taken by Goutts, J., is supported by the 
decision in the case of Parshotcim Lal Y. Jjackrmin̂ ^̂  ̂ Xir that
case the suit of the plaintifi was based npGn three: : different hundu 
:-exeeuted on the same date and payable at the same time. The iirgument 
was that the three Mndis only made one cause of auction. Sir John 
Edge, C. J., answered this ai'gument thus: “ it was admitted that the 
plaiutiff might bring three separate actions on these himdis and each 
/2h?kJ/-would afford a separate cause of action. The suit embraces throe 
separate and distinct subjects Accordingly he held that the menu>ran- 
dum of appeal was chargeable with the aggregate amount of c;ouvt,iees 
to :-vvhich the memoranchun of appeal in suits embracing separately 
each of such subjects would be liable under the Gonrt-Fees Act Ib is 
urged that the 2>i'esent ease is distinguishable from the aforesaid: case 
inaspiuch as the plaintiff in this case could not bring separata actions 
on the two mortgages. The question is of iinportaiico and therefore wa 
direct that the learned Government Advocate be requested to appear 
on behalf of the Revenue.

_ /If the decision of the case will l)e against ihe, appellant his suit 
will l>e dismissed, unless the court-fee is paid, under section 12 of the 
Courfc-Fees Act and therefore no decree can be passed in terms of-the 
compromise at this sta:ge.'̂ :̂ ^̂  ̂ ;̂ ; : , ; : .

H. L. Nandkeolyar (ABsistmt Government Advo
cate), for tlie Crown.

, S. .K* for tlie respondeM^
J w a l a  P e a s a d  ANli R 0SS:,V^  

the learned Assistant Government Advocate and
llv. Mitter at great length and we liave considere 
the antlioriHes cited by tliem, Suhramania

(1907) I; L. B. 30 Mad. 353. 
(8) Appeal No. 70 of 1902.
(5) 11 Oudh, Gas. 173

(2) (1905) 7 Bom. L. R. 811.
(4) 7 Oudh. Gas. 152.
(8V flRR7, I, L, K. 9 21



V O L .  - I I .  j  P A T N A  S E R I E S .  877

19S6.Ayyar v. Balasiihramama Aytjar (i), Nattii Krislm m ia________
Chf^riar Y. Anangafa Chariar {?), Keshmram Dulan- nawaba 
ram v. Chhod Fakir a {̂ ), Sundar Singh v. BJiolu ('̂ ), W a z i b i  

Nilu Ray V. Asnvad Mmidul 0 ,  Gohwida Pfashad' Y- 
L a la  Hmihai' C Imran aTid Jagarnutli Singh t .  shashi
Mussammat MoJira Kuvar ('̂ ), bosides tlie c^ses Bhushah 
referred to in our earlier order of tlie 20tli June, 192S, 
namely, Thakur Singh v. Balabant Singh 0 ,  Thak-ur 
Jwahir Singh v. Baldeo Prashad {̂ ) and the M'adras 
High Court Unreported Appeal No. 70 of 1902. Tli.e 
Oiidh cases and tlie Madras nnreported case are not 
available. They liaye, hoY^ever, been referred to in 
Desai’s Annotated Edition ef the Conrt-Fees Act.
The trend of the decisions in Madras, Allahabad and 
Calcutta seems to be that a person holding two 
mortgages from the same mortgagor hypothecating tlie 
sam.e properties-—and even when the due date in ]30th 
is the same—-can bring suits separately on both bonds.
In other words, there is nothing to prevent a mortgagee 
from Siiing: on the first mortgage without joining the 
second mortgage and vice versa. In Nilu Ray v.
Asirm d Maridal Muldiarji, J ., elaborately went
into the case, considered all the authorities on the 
subject and came to the conclusion that the causes of 
action on both the bonds were separate. I f  that is so, 
there can be no question that the mortgages were 
separate subjects and not one under section 17 o f & '  
GouTt-Fees Act. True, these cases relied iipon by the 
learned Assistant Government Advocate are not undes? 
section 17 of the Gourt-JFees Act, but the prineiples 
laid down therein are helpful in coming to a conclusion 
as to whether the two mortgages, in the circiimstances 
stated above, are two subjects or one subject. The 
ordinary meaning of the word “  s u b je c tw h e n  used

(1) (1915) I. L. E. S8 Mad. 927, l .B . (2) (1907) I. L. U. 30 Mad. 353.
(8) (1906) I. L. E. 30 B ; {̂ ) (1898) I. L. E. 20 All. 322.
(i) (1921) 33 Gal. L. X  232. (6) (1909-10) 14 Oal W. N, 10S3.
(7) (1907) 2 Pafc. L. J. 118. : (8) 7 Oudh. Gas. 152." '

(S) 11 Oadh. Gas. 173. (lO) (1921); 33 Gd; L. J. 232. :



1923. jjQ law is ‘ a thing or matter ’ over which right 
Nwaba exercised, and the two mortgages were certainly two 
Waziri distinct matters. They could only be deemed to be 
Bectm one either by a covenant in the mortgage, consolidating 
ShTshi together, or by some provision in law. It is

BHtrsHiN conceded by Mr. Mitter that there is no clause in either 
of the bonds consolidating the two into one. His 
argument, therefore, mainly was upon the legal aspect 
of the question and upon aijalogy. It was said that 
there could be only one cause of action inasmuch as the 
mortgagee was precluded from suing on only one of 
the bonds and had to inchide the two mortgages in the 
suit under the statutory provisions contained in the 
Transfer of Property Xct, Order X X X IV , rule 1, 
Code of Civil Procedure and the authoCTtative decisions 
of Courts. Order X X X I V , rule 1, has eonsiderably 
amended and modifi.ed the law on the subject;as it was 
set forth in section 85 of the Transfer of Property Act 
(Act IV  of 1882). Under the present law, particularly 
under the Eosflanation to rule 1 of Order X X X TV , 
a puisne mortgagee is not required to implead the prior 
mortgagee as a party in a suit for foreclosure or sale. 
The principle will be the same when the subsequent 
mortgagee and the prior mortgagee happen to be one 
and the same person. There is nothing in law to 
prevent the prior mortgagee from bringing a suit to 
eiiforee his mortgage without impleading tha stibse- 
qtient mortgagee. The3?e is, however, some risk, and 
probably the curtailment of some of the r>ights of the 
mortgagee who chooses to sue separately upon his two 
mortgages—he may not be allowed to sell the properties 
in the subsequent decree when they were already sold 
in the prior decree. With these considerations we have 
no concern. The question is simply as to whether 
there was any bar to the mortgagee" (plaintiff in tih© 
present case) m bringing his action separately. There 
%as no such bar, and, therefore, there were two causes

• of action arising out of twx) transactions wliich were 
not merged into one and remained as distinct as before. 
Therefore the two mortgages in the suit 
different subjects. Hence the suit to enforce the two

• b 7 8  'THE INDIAN LAW REPORTS, [vO L . i t .



mortgages is covered by section 1.7 of the Court-!Fe-^s 
Act, and tlie report of the Stamp Rf^porter is correct, kavtaba 
a,nd the plaint iff-mortgagee (respondent No. 4) mnst, wazibj
therefore, deposit the deficit court-fee on the plaint.

SHASHt 
Bhushau

f o s .  ti.J p^TNA Bmms,. ST§

REYISIONAL CIYIL.

Before Jwala Prasad and Boss, J.J.

SRIMOTT SAVITEI THAKURAIN K>23.
Jums 2(j.

THE S'EORETARY OF STATE FOR TKDIA IN
COUN CIL*.

Code of Gwil Procedure, 190S (Act V of 1908), Order 
XXXIII,  rule 9(b)—“ mBdns"—Suit in forma pauperis— 
receipt of ad mtevim mairitenance hy ,plaintiff—a'pplication to 
dis'pauper'plaintiff.

A plaintiff who has been permitted to sile m forma 
is not liable to be dispaupered merely on the ground 

that she has been granted a small ad interim maintenance, 
allowance and that she has received various sums account 
of such allowance which she had spfenf 'ji meeting' expenseB 
incurred before the grant of maintenanc«̂ ( and none of whidi 
sums was sufficient to pay the amount of court-fee leviabte 
on the plaint.

Gadigi Muddappa v. Qadigi B M iram m a(l), not follow'ed.

Smth’vyAtMn(' )̂,reteTredik).
The facts of the case material to this report were 

;aS',follows
The defendant having propounded a W ill, alleged 

to have been executed %  the plaintiff-s husband, aiid 
having obtained a grant of letters o f administration, 
the plaintiff instituted the present Buit challens^ing 
the Will and praying for recovery of possession of her

* Civil Ravision No. 80 of 1923, from an order of M. Ihtisham 'Ml
Siibordinate Jndge of dated the 11th February, 1923,

■ fi) a§8i) 6 i ; m . ; y ; ( i g o o ) p ,  4̂


