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It is not necessary to cite many aunthorities in
support of the proposition that the present case belongs
to a class to which Article 181 is®applicable; but the
following cases are in point and will suffice: Keramut
Ali v. Nagendra Kishore Ray (1) and the decision of
their Lordships of the Privy Council in Maharaja
Rameshwar Singh v. Homeshwar Singh (2).

The result is that the decree of the District Judge
is affirmed and the appeal is dismissed with costs.

Bocrnirn, J.—TI agree.

4 ppeal dismissed.

APPELLATE CIVIL.
DBefore Mullick and Bucknill, J.J.

MAHANTH RAMRUT GOSHAIN
7.,
MAHABIR fHAH.*

Code of Civil Procedure, 1903 (dct V of 1908), section 11,
Order [X, rule 13—Ex parte desree, application to-sct aside on
ground of suppression of sununons—disnissal of application--
suit for declaration that decree s w0id for fraud, wmaintaine
ability of.

Where an application to set aside an cx parte decree on
the ground of non-service cf summons has been dismissed the
dafendant is not entitled to ‘nstiiut+ a suit for a declaration
that the decree is null and void va the ground of fraud unless

lie can show that there were nther grounds of fraud <part from
the service of processes.

* Appeal from Appeliate Decree No 11+Z; of 192!, from < decision of
Babu Jatindra Chandra Bose, Subordirats Judge of Saran, dated the 27th

May. 1421, reversing a decision of Bula Atal Bihari Saran, Minsif of
Chapra, dated the 23rd Angust, 1920, o
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Radha Raman Shaha v. #ran Nath Roy(1) and Khagendra
Nath Mahaltta v. Pran Nath Re?y, distinpuished.

Khirode Chandra Roy-v, Srimats Ashlullabu @), Puran Chand
v. Sheodul Rai(h), Nicday Mal v, Bawnale Husoin(8) Yogamba
Boi Awmani v, Arwomnge Mudalior(6) and Manindra Nath
Mittra v, Hari Mondal (7) followed

Bam Narain Lal v. Tooli Sac(8), referred to.
Apneal by defendant No. 1

The facts of the case 'm:mterw,l to this report were
as follows :—

The plamh(f instituted this suit om the 10th
May, 1619, i the Covrt of the Munsif of Chapra
for a declavation  that  a  deeree  obtained by

defendant ~\T() b in suit Noo 231 of 1916 against
defendant No. £ and agninst the plaintifl was nll and
void as nﬁmnt the piwm ff on the ﬂ'wnmd of Traud.
It appmn ed that the pl‘mml purchased  trom
defend am Mo, 20 honse for Bs. 725 on the 22ud March,
1916, of which defeadant Mo, 2 was alleged by the
p]a.intiff to }mu he 4 ghe ostensible owner.  On the
16th January. 1 Ji‘} fendant No. 1, who claimed to
be the propricter ef o cortain 1(\hv>mn~q endowment,
instituted snit No. 2 ‘1 of 1516 seninst delendant No. 2
and the plaintiff and others for a declaration that the
transfers made by defendant No. 2 on the footing that
he was the veal mahant of the cadowment were invalid
and for ouﬁrw:wmq of posses ession of Hw nroperties
so transferred. h vesult of that litigation was that
the defendant \Tn 1 succeeded in getting his declaration
hoth in 1‘espec of his title and his possession. 1t was
alleged that the service of processes in that suit were
fraudu.ently suppressed lﬂ, the defendant No, 1 in
collusion with defendant No. @ and the decrve of hv
d4th Auvguast, 1918, was Whoﬂy void on the f.muunrjl (:
(1901) L. L. R. 23 Cal. 475, P.C. o
(1902) 7. L. R. 20 Cal. 395; & R. 98 L. A. 09

(1915-16) 20 Cal. W. N. 845.
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fraud. The plaintiff stated in his pTamt that on the
L4th April, 1879, he became aware of ths es parie
decree against him and that he applied ihered
the trial Court for the resteration of the cas
application was dis nl]““"’“ﬂ and the pr '.enL it was
brcaqh on the otwithstanding such
dismisen). o osuit ta set aside the decres. was maintain-
able.

=

mmr that

The Munsif dis:nisge f} the snit hcﬂ_di:ﬂg that the
finding on the guestion of service of procssses was
res judicric and that the plaintiff ceuli not maintain
the suit.

Tn appeal the Subordinate Judge was of a contrary
opinicn and he sct aside the Munsif’s decree and
remanded the suit for trial.

Lachmi Narain Sinho and Bipin Behari Saran,
for the appellant.

H. P. Sinkae (for Jadubans Sehay), for the
respondents .

~Muricx, J. (after stating the facts, as set out
above, proceeded as follows) :—

The learned Subordinate Judge’s judgment is very
summary and scanty. e does not pariicularize the
grounds upon which he holds that the scope of the
present suilt is different from the proceeding to set

aside the ex parte decree in suit No. 231 of 1916. We-

have, however, had the advantage of reading the
pleadings in the suit aad we ﬂunk that the lealned
"\/1 nnsif tuok a correct view of the case.

There 1s no difficalty as to the law.  The plaintiff
relies upon the decision of their Lordships of the Privy
Council in R(m’]m Raman Seka v. Pran Nath Roy (1).
The facts of that case are not fully reported and it
would scem, from the judgment of their Lordships,
that the scope of the sv bseompnt suit was different
from the scope of the proceedings in the matter of
setting aside the ez parte decree. “The other case upon
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which the plaintiff relies is Khagendra Nath Mahata v.
Pran Nath Roy (Y and our attention has been drawn
to the words of Lord Robertson where he says that
“ sections 103 and 311 of the Civil Procedure Code
limit the attention of the tribunal to specific matters,
and, instead of subjecting to enquiry the radical
question involved, they assume the existence of a real
suit,”.  His Lordship then proceeds: * But here the
suit itself is attacked as a iraud; and the fraudulent
and viclent incidents of its progress as. for instance,
at the stage of service and in the ahduction of the
respondent, while they may individuaily have founded
an application under sections 108 and 311, are here
treatea as parts and indicie of a whole.” It 13 clear
that upon the facts narrated in the plaint before the
learned Judges there were matiers of fraud involved
independent of and outside the scope of the proceedings
for sctting aside the ez parie decree. One of these
matters evidently was the allegation that service of
notice wa3s made in respect of a minor defendant upon
a person who was not his gnardian at all. It is clear
that a subsequent suit can only be maintained if the
plaintiff proves that, apart from the frand alleged in
the previous preceedings, there are other grounds of
fraud which remain to be investizated. that is the
purport also of the rulings upon which the defendant-
appellant hefore us velies, namely, Khirode Chandra
Royv. Srimati Ashtullabu (2), Puran Chand v. Sheodat
Rai (%), Niadar Mal v. Raunal Husain (%), Yogamba
Boi Ammani v. Arumugn Mudalier (%) and Manindra
Nath Mittrav. Hari Mondal (5).

The question, therefore, is what is the frand that
is alleged in the present suit? Giving the fullest
margin to the learned Vakil for the respondent, it
dees net appear to me that the plaint is founded on
anv other eround of frand than that in the matter of

() 11502) T. L. t. 23 Cal. 398; L. &t 20 I, A. 80 -
[8) (191516) 20 Cal. W, N. 845. (8 (1917) L L. R. 29 A']. 212,
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: ) ‘ . o 1923,
the service of processes, and that being so, the suit, in L
ini , ie ‘ MasaNTR
my opinion, cannot lie. Moo
. GHOSHAIN
The matter -may be tested in another way. _ »
Mamasir

Supposing the suit is permitted to proceed, what will “gf
be the effect of the previous finding as to the service
of the processes. It is contended on behalf of the Momiem J
respondent that the finding will not be 7es judicata
although it may be strong evidence. Whether it is
res judicate or not will depend upon the guestion
- whether a proceeding under Order IX, rule 13, Code
. of Civil Procedure, 1s a suit within the meaning of
section 11 of the Civil Procedure Code. If it be held
that the proceeding being a summary proceeding is
not a suit then the vule of res judicate will not apply.
Tn that case evidence will be adduced by the parties
upon the question of service. What will be the effect
of a finding in favour of the defendants that service
was in fact made as found in the previous proceeding *?
In my opinion the finding will be a complete answer
to the suit which will then have to be dismissed on the
ground that the plaintiff, having been duly served with
summons and not having appeared to contest the claim
of the defendant No. 1, cannot now be heard to urge
that the decree was improper unless he can show that
by some contrivance on the part of the defendant he
was prevented from placing his case fully hefore the
Court. In other words he must show ‘that owing to
some subsequent overreaching on the part of the
plaintiff he was prevented from showing that the claim
~was fraudulent. Tt will not be sufficient to say that
“the claim was unfounded because every invalid claim
is not necessarily a fraud upon the Court.

A somewhat similar view was expressed by
a division bench of this Court in Rem Narain Lol v.
Tookt Sao (1). Tt is true that in that case the point

e
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_was whether obtaining a decree hy purjured evidence

was fraud which vitiated the decree but the principle
upon which the Court proceeded was that tho fraud
necessary to the success of the plaintiff must be a frand

practised upon the Court by a contrivance such as
I have referred to above.

Therefore unless the plaintiff can show that there
were other grounds of fraud, apart from the service
of processes, I think the suit cannot be allowed to
proceed. Now upon this point the plaint is entirvely
silent and we have not been shown by the learned Vakil
for the respondent anything which would justify us
in supporting the order of remand passed hy the
Subordinate Judge and in thus protracting the
litigation.

It is, however, urged by the learned Vukil for the
respondent that 1(\{1v111g aside the prayer on the ground
of fraud, he is entitled to maintain the suit on the
ground that the decree does not in fact give any relefl
agaiust the plaintiff. That is not one of the declara-
tions asked for in the prayer portion of the plaiut
and having regard to the fact that the decree was one
for declaration of title and confirmation of possession

“against all the defendants in the suit, it is difficult to

see how the plaintiff can say that he is not in any way
touched by the decree and that it is of no effect against

‘him. It is quite clear that his suit is a suit to set  aside

a decree on the ground of fraud and it was accepted as
such in the Courts below. It is too late now to assert
that a different 1ehef was asked for.

The result is that the appeal is decreed with costs.

BUCLNlLL J.—I agree.

Appeal dismissed.



