
It is not necessary to cite many autliorities in 
support of the proposition tliat the present c-a-se belongs i?Amu 
to a dass to wliich Article 181 is*appiicable; but the 
following cases are in point and Avill suffice : Keramcit v.
A ll V. Nageridra Kishore Ray (i) and the decision of 
their Lordships of the Privy Council in Maharaja * ‘ 
Rameshivar Singh y . Homeshwar Singh (2 ) .  t o u c K j  J

Tlie result is that the decree of the District Judge 
is affirmed and the appeal is dismissed with costs.

B u ck n ill , J .— I  agree,

Avyeal dismissed.
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APPELLATE CIYIL.

Before- MuHich and Buchiill, J J ,

MAHAKTH BAMKUr GOSHAIN 1923.
17., 27.

MAHABIE
Code of Civil P rocedure, 190S (.4c£ V 0/  1908), section  11/

Order IK , rule 13~Kx parte appUcat)on to set aside on
ground of suppression of siinununs— disnussal o f application-^  
siLit for declaration that dccrec is lo id  for fraiid, mainLain- 
abilitij of.

Where an application to set aside an ex parte decree oq 
the grourid of uon-service of aum.'nDn.Ri has been dismissed tha 
dsfendant is not entitled to ’nstiiut ' a siiit for a declaration 
that the decree is null and: void on the ground of fraud unless 
lie can show that there were .-'tlxer grouncls of fraud x p a r t  h v m  
the service of processes.

* Appeal from Appellate Di'oree Xo l l /i .  of 1921, from % decision o|
Babu J'ltindra Chanrlra Bose, Subordinar ? judge of Saran, dated t.he 27th 
May. 1921, reversing a decision of BaLu Atal Bihari Saraa, MunstI of 
Cliapra, dated the 23rd August, 1920,

(1), (1916-17) 21 W, M. STi.  \Z) (1920-21) 25 CiO. W M W i i
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Badha Raman Shaha v. Fran N alh lioyO ) and K hagendta  
Nath Mahatta v. Pnin Nnih distinguished.

Khirode Chandra Iioy.\\ St'hnaH AshluUahui^), Puran Chand 
\r. ShGodut Rai{^), Niadar iTfcii v, Ilaunait Husaini^) Yogainha 
Boi /bnmani v. Anm niga MudaliaTi^) and Maniridni Nath 
Mittra v. H ari M on da l(0 , followed.

B am  Narain Lai v. T ooki Sao{^), referred to.
Appeal by defendant No. 1.
The facts of the case iTiaterial to this report were 

as follows
Th,e |:)lai:ntiff instituted t:,his suit oii the lOtli

May, 1911), in fclic Ccin't oi* tlie lliiiisif of (Jhapra 
for a declaration that a docree obt;iiii'ed by 
defendajit No. 1 in. snifc No, 231 of 1916 against 
defendant No. 2 and ag;iii,ist the plaintiff was in.:ill and 
-void as against the plaintiff on the groinid of fraud. 
It appeflrecl. th,at the plaintiff pnr(3liased from 
clefendant No. 2 a. house for Ils. 725 on, the 22ini M,'ardi, 
1916, of whieli .fVi’f irl-int N'o. 2 was a.'Heged by the 
plaintiff to liaYs t)C\» the osteiisible o'vviier. On tlie 
16th January, lfM.i), dLiendant No. 1, a?I:io claimed to 
be the proprietor.of a n'r'cjin religious endowirient, 
instituted suit No. 931 of ap;ainst dei'end.'int No. 2 
and the pla,intiff and otliors i'or a declarn.tion that the 
transfers in„a,de \ry dc ’iit No. 2 ,on, the foot:dng tliat 
he was the rea.l nmJu /  ' the endowment were, irivalid 
and for confii’iaation of possession .of the properties 
so transferred. , The reaidt o:f that li,tiga.tio]i. was.lliat, 
the defendant No. 1. sncceeded in ptti,ng liis declai‘a,tion 
bothdn respect of his title and his possession. It was 

.. .alleged:, that ;th.ê service of processes in that suit wei'C 
iraAidntently: snppressed-by the defendant No, 1 in 
.collusion with :defendant;No. 2 and the decree? of tljo 

,,' 4th;,.August,. 1918,. .was. wholly void on the ftround of
(1) (1901) I. L. E. 28 Gal. 476, P.O.
,(2) (1902) I. L. R. 29 Cal. 395; L R. 29 I . :A. » :
(3) {1915-16) 20 Cal. W. N . 845- 
|4) (1907) I. L. R. 29 A l l  2 ia
(5) (1907) I. L. R. 29 AIL 508.
(6) (1916) 36 Ind. Gas. 128.

. (1919-20) 24 OaJ. W. N. m
;8y:a92G)8mL*



V.
M a h a b ib

S h a h .

fraud. Tlie plaintiff stated in liis plaint that on the 
14th April, 1919, he became aware of the ece farte  ;mahanth 
(leci'ee against him and that he applied thereafter to 
tlie trial Court for the restoration of the case. That ■ 
application was disiiiissed asd tlie present suit was 
bronght. on the groiwid tliat notwithstanding such 
dismissal, a. suit to set aside the decrae,. was maintain
able.

The Munsif disiiiissed the suit holding that the 
finding on the question o f service of processes was
res judicata and tha,t the plaintiff could not mai,iita:in 
the suit.

In {ippeal the Subordinate Judge was of a contrary 
opinion and he set aside the Munsif's decree and 
remanded the suit for trial.

Lachwd Narain Sinlia, and Bipin Behari Saran, 
for the appellant. .
■ H {foi Jadtihcins Scihay), for, the

-respondents, j
: M it l l i c k ,  J. (a fte r 's ta t in g  the facts , as set out 

above, proceeded as fo llow s) ;—
The learned Subordinate Judge’s judgment is very 

summary and scanty. He does not partictilarize'the 
gTomids upon which he holds that the scope o f  the 
present suit is difEerent, from the proceeding" to set 
aside the parte decree in suit No. 231 of 1916. We" 
have,. however, had the advantage of reading the 

' .pleadings in the suif and' we think that the learned 
Munsif took a correct view of the case.

There is no difficnlt3r as tO;.the law. -The plaintiff 
relies upon' the decision o f their Lordships of the ' f  rivy 
Council iti 'Radha Raman Saha, V. Prmi Nath Mof ^
Tiie facts of that case are not fully reported and it 
would S3em, from the judgment of their Lordships,
.that . the scope o f the subsequent ■ suit was dilterent 
from the scope o f the proceeding.?; in the matter of 
wetting aside the decree.:: The other case upon:
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1923._______ _ wliicli tlie plaintiff relies is Khagendra Noth Maliata v.
mahan'th Frcm Nath Roy (̂ ) and our attention has been drawn 
iofnKm woixls of Loi'd Robertson where he says that

“ sections lOS and 311 of the Civil Procedure Code 
limit the attention of the tribanal to specific matters, 
and, instead oi' subjecting to enquiry the radical 

Mtra-TCK, J. question involved, they assume the existence of a real 
su it” . His Lordship then proceeds: “ But here tiie 
suit itself is attacked as a iraud; and the fraudulent 
and violent incidents of its progress as, for instance, 
at the stage of service and in the abduction of the 
respondent, while they may individually have founded 
an application under sections 108 and 311, are here 
treated as parts and indicia of a whole.”  It is clear 
that upon the facts narrated in the plaint before the 
learned Judges there were matters of fraud involved 
independent of and outside the scope of the proceedings 
for setting aside the ex farts  decree. One of these 
matters evidently was the allegation that service of 
notice was made in respect o f a minor defendant upon 
a person who was not his guardian at all. It is clear 
that a subsequent suit can only be maintained if the 
plaintiff proves that, apart from the fraud alleged in 
the previous proceedings, there are other grounds ot* 
fraud which reniain to be inv-estia^ated, t1)at is the 
purport also of the rulings upon which the defendant- 
appellant before \i3 relies, namely, Khirode CMndM  
Royy. Srimati Ashttillahn (̂ ), Puran Chnnd v. Sheodat 
Bai (^y Niadar Mol Y. Uminak fftisain (‘̂ ), Jogamhci 
Boi Ammani Y, Arnmuga Miidaliar 0  and Mdnindra 
Ndtk M V. HariMondal {̂ ).

question, therefore, is what is the frand that 
ds alleg€d in the present suit ? Giving the fullest 
margin to the learned Vakil for the respondent, it 
does not appear to me that the plaint is founded on 
anv other around of fraud than that in the matter of

(S) (1915-16) 20 Cal. W. N. 845. (3) (1917) i. L. R. 29 A ’l. 2 l l
: : {i) (1907) I. L. R. 29 All. 603. (5) (1916) 36 lad. Cas. 138.

'{1912-20)
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1923.the service of processes, and that being so, the suit, in 
m y opinion; cannot lie.

Ghoshaik
The inatter may be tested in andtlier way. >■ 

Supposing the suit is permitted to proceed, what will 
be. the effect of the previous finding as to the service 
of the processes. It is contended on behalf of the 
respondent that the finding will not be res judicata 
although it may be strong evidence. Whether it is 
res judicata Qv not will depend upon the question 
whether a proceeding under Order IX , rule 13, Code 
of Civil Procedure, is a suit within the meaning of 
section 11 of the Civil Procedure Code. I f  it be held 
that the proceeding being a summary proceeding is 
not a suit then the rule of res judicata will not apply.
In that case evidence will be adduced by the parties 
upon the question of service. What will be the effect 
of a finding in favour of the defendants that servi ce 
was in fact made as found in the previous proceeding I 
In my opinion the finding will be a complete answer 
to the suit which will then have to be* dismissed on the 
ground that the plaintifi, having been duly served with 
summons and not having appeared to contest the claim 
of the defendant No. 1, cannot now be heard to urge 
that the decree was improper unless he can sho-\y that 
by some contrivance on the part of the defendant he 
was prevented from placing his case fully b^ore the 
Court. In other words he must show ‘that owing to 
some subsequent overreaching on the part of the' 
plaintiff he was prevented from showing that the elaiin 
v\̂ as fraudiilent. It will not be sufficient to say that 
the claim wa.s unfounded because every invalid claim 
is not necessarily a fraud upon the Court.

A  somcwliat similar view ’ was expressed by 
a division bcnch of this Court in Ram Na r̂aiii LaL v.
'J ooki Sao (̂ ). It is true that in that case the point

(I) (ISaOi 5 Fat, L. J,



. was whether obtaining a decree l)y purjured evidence 
Mahantk was fraud which Ti’tiated the decree but the })rj]:u::ipie 
Go?S which tlie Court proceeded was that the fraud

necessary to the success of the plaintiff must be a fraud 
Shah™ practised upon the Court by a contrivance such as

I have referred to above.MlTLWCSs .1.:
Therefore unless the plaintiff can show that there 

were other grounds of fraud, apart frcrn the service 
of processes, I think the suit cannot be allowed to 
proceed. Now upon this point the plaint is entirely 
sileat and we have not been shown by the learned Vakil 
for the respondent anything which would justify ub 
in supporting the order of remand passed by the 
Subordinate Judge and in thus protractiiig the 
litigation.

It is, however, urged by the learned Vakil for the 
respondent that leaving aside the prayer on the ground 
of fraud, he is entitled to maintain the suit on the 
ground that the decree does not in fa,ct give any relief 
against the plaijitiff. That is not one of the declara
tions asked for in the prayer portion of the plaint 
and having regard to the fact that the decree was one 
for declaration of title and confirmation of possession 

' against all the defendants in the suit, it is diflcult to 
; see how the plaintiff can say that he is not in any way 

touched by the deeree and that it is of no effect against 
jhim. It a suit to set aside
a decree on the ground of fraud and it was accepted as 
Fiuch in the Courts below. It is too late now to assert 
that a different relief was asked for.

The result is that the appeal is decreed with costs.

 ̂ BucixNiLL., J.-—I agree. ,

Appeal dismissed.
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