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Before Daioson 'MAHe-r, C. J. and liulwant Sahap, J.

BHAOWAT PRASHAD SINOT 19 .̂
/«n«, 12,

DWAEKA PEASHAI) SINGH.^
Limitation Act, 1%Q (Act IX  o f S c h e d u l e  I ,

Article 182(5)̂ — "  in accordance with law ’ ’— application for 
execution of decree-—Conrt-fee en additional interest not paid 
— copy of record-of-riglits not filed and application not mrified 
by all the decree4iolders, va lid ity  of—-Code of Giml Procedure,
1908 (Act V €f 1908), Order XXI ,  rules 11 to 14, 17.

Where an application for etecutiori is re|tirned Tin.der 
Order XXI, rule 17, Code of Civil Profiediire, 1908, on the 
gropnd that the requirements of rules 11 to 1.4 have not been 
complied with, and is not amended within the time fixed, it 
cannot be regarded as having been presented in accordance 
with law, but -where lihe application oonforms with the pre
scribed requirements aEd is returned for some other reason 
it cannot be deemed not to have been pre&etited in accordance 
with law within the meaning of Aiticle 182(5) of the Bimita- 
tion Act, 1908.
: Gopal Shah v. 7anH K'oef( )̂V jiot followed.

Mathwa Prasad v, Mumammat ’Anurdfo xfefejred
to.'.,' „ ■

, A,Dpeal by tlie iIIdgment-debtor.
The facts of the ca.se Tnaterial to this report are 

stated in the judgm.eat of Dawson Miller, C. J . :
Si'oeshwar DayaL, for the app8lla,nt.
Sarophi Charan for tlie respondents.
D a w s o n  M t l l e i ' .  C .J.— The question for deter

mination in this app al is whether an application for 
execution of a decrĉ -i, filed on the 9tfe April, 192S,

* Appeal from Appellate Order No. 19 of 1023, from em order of 
J. A, Sweeney, Esq., Diskict Jtidge of Gaya, dated the 17tfa May, 19^, 
confirming an order of JBal̂  Eaj NaravaTi, Addfbional Sulborifinate'Judg# 
of Gaya, dated the 17th May, 1922.

(1) (1896) I. L. E. 33 Cal 217. (19mc^ W C5aL W. N. m .



1®' is barred by The jiidgmeiit-debtor, who is
bhagwa® the appellant before us, contended, be:foi'e the
Pkashad Additional Subordinate Judge that the decree was

time barred on the ground that more th.a;n three years 
dwawu passed since the last tipplication for execution.

The qnesfcion depended iipon whether a previons 
_ /  application for execution, presented oh the Mth April,

1919, was duly made in acoordance with liiw witliin 
the meaning of Article 182 ('̂ i) o'̂  Schednle
of the Indian Limitn.tion Act. Tt is ad,initted tha.t if 
the applica.tiou, of the 24th. April, 1919, wa,a dnly made 
in accordance with law tlie T)resent application is not 
time barred. •

The learned Subordinate Juds;e found that the 
previous application was. duly made in' accorda.nce with 
law and dismissed' the : iud|ŷ  ̂ obtection.
JTis decision, was affiTmsd:: on; appeal to the Distriot; 
Jud^e. From that decision the judf^m-erit-debtor has 
preferred the present appeal to this Court.

Tlie yalidity of the application of the 24th April, 
1919  ̂ is challen^'ed on three grounds : ( /) that a copy 
of the record-of-Ti.j3’h,ts wa.s not filed tofi’ether witJi the 
application, (S) that no court-fee we,s paid for the 
additional a,mBi.m.t of interest claim.ed between the date 
of the plaint and the date of the application, and 
YS) that the application was not wMfied by a ll the' 
decree-holders. When the preyious petition for 
execution was' presented i,t was endorsed by the 

of thê ^̂ C nt)te that no court-fee
:; oil the Increased amoiint of interest was filed and that 
V a; copy of the record~of~rights wo.s riot filed but that 

a written translation of the verificatiG’n, which was 
in the maMjini cliaracter, had been aupplied. On 
the same day,' the 24th April, 1919,: the Fubonnnate 
Judge passed the followinc^ order :

“ Return the sxeoution petition for needM and to I ,  ,efiLd in 10 
flays from tbLg date.”

T^at order l.pparently , ^  the deoree-
polders were to pay the additional court-fee and supply
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a copy of tile record-of-rigiits within ten days. The 
order was not complied witii but the present petition BHAQm® 
was presented within three years. In my opinion it 
was not necessary that the previous application should i;. 
be returned for the purposes mentioned. Order X X I, 
rules 11 to 14, of the Civil Procedure Code, give, the SiNOH.
particulars which the law requires to be stated in an 
application for execution. I f  the application conforms 
with those rules and is presented upon a properly o. J. 
stamped paper I  think it must be liaken to have been 
properly presented in accordance with law. Rule 17 
of the same Order prescribes the course which the 
Court shall take when the application does not conform 
with the requirements of rules 11 to 14 and provides 
that the Coui't shall ascertain whether such of the 
reqiiirements of those rules, as are applicable to the 
case, have been complied with. I f  they have not been 
complied with the Court is empowered either to reject 
the application or to. allow the defect to be remedied 
within a time to be fixed by it. It further provider 
that where an application is amended under the 
provisions mentioned it shall be deemed to have been 
an application in accordance with law and presented 
on the date when it was first presented. It may perhaps 
be inferred from this that v̂ ĥere the application is 
returned on the ground that the requirements of the 
rules have not been complied with and is not 
amended within the time fixed it cannot be regarded as 
having been presented in accordance with law. It  is 
nowhere stated, however, that where the applieation 
conforms with the prescribed, requirements and is 
returned for somie other reason it shali: not be deemed 
to have been presented in accordance with law. On 
referring to rules 11 to 14 no provision is found for 
the payment of any court-fee on the amount claimed 
in excess of that covered by the conrt-fee paid together 
with the plaint, or .for supplying a copy of the 
record-of-rights, and assuming these were matters 
which the Court might require to be done, the failure to 
do them cannot, in my opinion, affect the validity o f
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1923. ^  the application as Btich. It was :M)i,ifceiKied, liowever, 
■^4̂ 7" that the failure to supply the a.d(iH:.ioiial coiirt-fee was 
PaASĤ  fatal defect in. the application,. i"he applica,tion, was 

pr.esente(i'with aiiiS-amias stamp 'tfĥ ich is adinittedly 
.dwabka in accordance wil'li the reqiiirern'^ota of‘ Sc’hediile II

of the Court-Fees Act, then in force, for applications 
of this nature. The authorities ;xre not iiniforni on 

MmS question whether additional .oiirt-fee is piiya,ble 
c. j /  on interest which ha,s accrued on 'the decretal amount

since the date of the suit and foi which no court~fee 
has been paid with tliQ plait-t. Bnt assuming, 
without deciding, that it was with in the competency of 
the Court to require payment of the additional court-fee 
before it would order execution t.o proceed in .respect 
of the additional amount claimecl, such a fee was in 
no sense a court-fee payable on an application for 
execution. ; It/w as, if  payable : a ll,; a : court-fee 
payable, on the plaint in. respect of part of the subject^ 
matter in dispute. whi,ch could noi.' be estimated at the 
time when the plaint was present.ex|, and which, it is 
not usuabto expect at that time. The failure to pay 
this fee would, at the most, entith  ̂ the Court to hold 
its hand and refuse to allow execiiivion to proceed or to 
dismiss the application if the fee should not be paid 
within the time ordered, but its iion-payment cannot 
invalidate an application for execution properly 
stamped in accordance with, the requirements o f the 
Court-Fees Act and containing the particulars required 
by the proTisions o f Order X X I/ru les 11 to 14, But it 
was further contended tiiat once ibe a])plication was 

. xeturned. for amen,dmeiit it could not be regarded âs a n : 
application in accordance with law within the meaning 
of Article 182 of the IjimitatMTn Act unless the 
amendment was made within the f me ordered and the 
application again pK^enfed.  ̂ .support o f thi*̂

■ argument the case of :Gopat Sah \ w a s  
.relied on, but in,, that case the original application 
did not contain . .all the parti(,;ulats I’equired v bV;
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section 235 of the Code o f 1882 (noi^ Order X X I , 
rule 11) and it was returned for amendment witMn 
a specified time. Ttie order requiring amendment was 
not complied witli and it cannot be se,id that the 
application Y/avS ever properly presented in accordance 
with law. In the present case the application'was not 
returned on account of any defect in supplyin,w proper 
particulars. In the case relied on it is true a broad 
proposition was laid down that once the application is 
returned for amendment of an37’ kind, even though the 
defects had not vitiated the application, it could not 
be regarded subsequently as made in accordance with 
law unless the defects had been cured within the time 
allowed. It was not necessary, on the*facts of that 
case, to lay down any such broad proposition, and the 
iiide^ment in that respect was criticized and not 
followed in the later case of M'Cithura Prasad y . 
Mussmiimat Anurajo KoerC )̂ decided by the sam.e His’h 
Court in 1910. In my opinion, the broad proposition 
there stated cannot be supported upon a proper 
interpretation of the rules o f Order X X I  or upon 
general principles and should not be followed.

The only other question which was raised was 
that the application was not verified by all the 
decree-holders. The application was sig'ned̂  by all the 
decree-holders and was verified by all except one.

. Order X.XI, rule 11 (,“5) provides that save as otherwise 
provided by sub-rule (1)  every application for the 
execution o f a decree shall be in. writin ŝ; si^'ned and 
verified by the applicant or by some other person proved, 
to the satisfaction of the Court, to be acquainted with 
the facts of the case. The verification in the present 
case was clearly signed bv persons acquainted with the 
facts of the case and as they were themselves the decree- 
holders it may be presumed that the Court was safi'^fied 
that they were acquainted with the facts of the case. 
Tt does not appear to me that the application need ho 
verified by aJl the applicants. It may well be that
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where there are a number of decree-holders some of 
BHAuwAa tliem are not acqiiaiii.ted with tJie :ra,cts oi:‘ t.he case,

requires is that tlie ?i]rplic'a.tioii should 
v, be verified by some person proved, to tlie satisfaction 

of the Court, to be acqiiainte*d w ith the ;[‘actn of tlie case.
^ 11. T think it would be straining the 'langiia,ge of the rule 
Dawson to that wliere there are more a|)plicants

than, one the verification should sip;oed even by those 
who are not acquainted with t!,e fartf  ̂ o f tlie cJise or 
that where one or more a,re acqu!iir»ted 'with the facts 
of the case their verification i>s not snffn'ient. In mv 
opinion thia appeal fails and slioidd be dismissed witn 
costs.

K t jlw a n t  S ah a y , J .— I a^ree.
Appeal dismissed.
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A PPELLATE CIYIL.

B efo m  D aw son M iller, {?. 'J. and KnltDant Sahay, J,

i m .  CHAPTD M A Y

/line, 18.
BHAGWATI CHARAN GOSWAML’»

Uecorcl«of~rigUts~~--PresmYiftMn as ix> correctn fM  of, 
febuttal o f— E vidence o f  fehuUal^ w hether prooeedings which  
led np to the final teeord  are admissihle— draft record-of-^igM s, 
admissihiUty o f~ G h o ta  Nagpur Tenanoy A ct, ®08 ‘ (Ben, 
.4ct FI QB-—BengaI T enancy A c t, 1BB5 (A ct
f i i r

Fox the purpose of rebutting the preignmption, a-rising froin 
an entry in a finally published record-of-rights the proceedings 
wMch led tip to the finally-piibli'^he'd record are admissible iB 

" evidence.' . .
TO an entry in the vecoid-of-rights is challenged^^ t̂e 

Conrt is entitled to take into consideratibn what took
* Second Appeal No. 7979 of IQS'!, from a decision of H. Fostepi 

Esq., 1.0.s., Judicial Commissioner tjf Onota Nagpur, dated the iStli Mar^, 
1921, modifying a decision of Babn FrsmaiAa Nath Bbatt8char|i, AaditlOHal 
STihordinate Jiidge of HaKaribagh, datfld thii 8fch December, 1919.


