
1.911, as being liable to the decree-hcider’s charge; but
 ̂ SiA as under the Ilindu La.w a wido\̂ - is entitled proceed 

against all the properties of her deceased liusband, to 
V. recover her iTiaintenanoe allowance, tlierc can be no 

kStoei action to the order which has been made in this case.
The result is that the judgment o.f the learned 

T 1)]strlct Judgc Is affirmed and appeal
Mmic*, j. 170 -1922 is dismissed with costs.

Bucknill, J.— I agree.
A f  peal dis'missed. 
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Cude of Civil Procedure, L908 (Act V of WOQ), Order X K I , 
rules 8'd and 92(2), section H o-—Execution sale, appUcaUon to 
set aside, deposit— linMuUorh--~wucULYi p̂^^  ̂ w hether is
a necessary inrt]j~-Iiemsion.

An application under Order X X I , rule 89, to set aside 
a sale on deposit of the decretal amount and compensation is 
within time if the deposit is made within 30 days from the 
date of the sale even though no«ice of the application is not 
served on all the parties affected by the sale xintil after tlia 
expiry of that period,

Ganesh Bah Naik v. Vithal Veman Mahalfai^y applied,
Mussammat Sumitra Kuer v. Damri Lal{^) md Ajiuddin 

Ahmed v. Khoda Bux Khondkar(^), not followed.
§wer|/.— Whether an application to make the auction- 

purohaser a party to a proceeding under Order X X I, rule 89,
■ is,'required.-

=i= Civil Kevision No. 86 of 1923, from an order of Damodar Prasadl, Esq., 
Officiating Additional District Judge, Partna, dated the 31sfc January, 1923, 
reversing an order of Babu Krishna Sahw, Siibordniafce Judge, Fabna, 
dated the loth May, 1922.

(I) (1,913) I. L. E. 37 Boiri. 387 (2) (192J) I.’at. [.. 'W 336.
(3) (1910) 50 Ind. Ca«. 6.



If , without any such applicationnotice is issued upon the 
auction-purchaser lie becomes a party to the proceedings and 
the requirements of rule 92(2) are satisfied. mat Bibi

Where the auction-piirchaser’a name and address were 
stated in the application and it was prayed that the sale should P ae as  
be Bet aside after payment of compensation to him, held, that Nath. 
this was an application to make the auction-purchaser a party.

Where a court of competent jurisdiction has held that an 
application was made within time that decision, even tliougli 
wrong, is not subject to the revisioua] jurisdiction of tb9i High 
Court.

Fa-zal Rah Y. Manzur AhmadC^), TeteTxed. ô.

Appeal by tlie jiidgrnent-debtors,
Thip' application Avas made against an order passed 

by the oflielating x\dditioiial District Judge of Patna 
on the 31st Jaiinary, 1923, reversing the order of the 
vSiibordirsate Judge of Patna, dated the 10th May, 1922.
It appeared that on the 18th April the Subordinate 
Judge of Patna sold certain immovable properties 
bplonginK to the two petitioners and their co~judgment- 
debtors in execution of a money decree. On the 5th 
May the petitioners applied for permission to deposit 
+he"mone7 under Order X K l, rule B9, and t£) ha,w the 
sale set aside. On the same date the decree-hoMer 
niade an application stating that he had received the 
fiill anioMPt of his decretval claim from the judgment 
debtors a nd asking that the payment should be certified.

the 6th May the petitioners deposited in Court the 
cainpeBsatipR. due to the auction-purrhaser On the 
same date the auction-purchaser paid into .CpiiTt the 
balance of the auetion-purchase money ,T h ereu p on  
the Subordinate Judge adjourned the case till the lOth 
May in order that the petitioners might produce 
a treasury ohalan showing that the necessary sums had 
been paid into the treasury. On the 10th May the 
case duly put up end the sale was set aside.
Against this order the aiiction-parchaser appealed to 
the Additional District Judge who held that as the

~ R. -irAiriir" ^
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N ath .

1923. aiiction-purclmser liacl not been, made a party to the 
Mussam- f)roceediiigs within one month oi: t.he date of the sale 
MAI Bm the deposit could not be accepted. He accordingly set 

aside the order of the Siibordiii,ate Judge and directed 
pâ as that the sale should be conhrnied. _ The present 

application was made against the Additional District 
Judge’s order.

Muhammad Hasan Jan, Syed A li , Khan and 
A hnad Uazcî  for the petitioners.

Siveshivar Dayal, for the opposite party.' 
Mdllick, J. (after stating the facts, as set out 

above, proceeded as follows):—
It is urged by the petitioners that the learned 

Additional District Judge declined to exercise juris­
diction in refusing io accept the deposit.
Order X X I, rule 92, nowhere speaks of the auction- 
puxchaser being made a party; it provides that no sale 
can be confirmed or set aside unless notice of the 
application has been, given to all persons affected 
thereby ; and, in my opinion, the rule means that the 
Court is incompetent to make any order at all till such 
notice has been given. The duty of moving the Court 
to issue notice lies of course upon the applicant and 
all that the Court has to do is to give him a reasonable 
opportunity for doing so. On default the Court may 
dismiss the application, and there is no obligation upon 
the Court to issue a notice of its own. motion and with- 
out the assistance of the applicant. The law requires 
that the application to deposit should be made within 
thirty days of the sale, but it does not impose any 
period of limitation for the issue of notice; and so it  
has been held m Ganesh Bab Naik y . Vithal Vamm  
Mahalyd ( )̂. Tt is not clear whether the learned 
Additional District Judge was of opinion that the 
period of limitation for the issue of notice was thirty 
days or whether he was of opinion that there must be 
an express prayer to make the auction-pnrchaser

80^ THE INDIAN LAW KEPOKTS, [ VOL, II.



a party to the proceedings witMn that period. In 
either event his view of the law is wrong. The learned Mussam- 
Additional District Judge, however, relies on the 
decision of a single Judge of this Court in MussaminM 
Simitra Kuer v. Daniri Lai (i) which follows a decision 
of the Calcutta High Court in Ajiuddin Ahmad v. L.
Khoda Buw Khondkar (2). It seems to have been held MiuiMos:, : 
in these cases that the applicant must make the auction- 
purchaser a party to the proceedings within one month.

I f  the view of the learned Ju%es was that notice 
must be issued upon the auction-purchaser within one 
month, then I must respectfully differ. All that the 
law requires is that the deposit shall be made within 
one month of the sale.

With regard to the contention that the auction- 
purchaser must be made a party, the law does not in 
terms require him to do so, but assuming that it does 
1 have not been able to obtain from the learned Vakil 
for the opposite party, any precise exposition of the 
applicant’s duty in this mattgr. In the present case 
the applicants statedj in the body of their petition, the 
name and address of the auction-puKchaser and asked 
that the sale should be set aside after payment of 
Es. 175 as compensation to the auction-purGhaser,
I fail to see why this was not an application to make 
the auction-purchaser a party. The fact is that as 
soon as the notice is issued upon him the ailction- 
purchaser becomes a party to the proceedings and it is 
therefore unnecessary to make a special prayer for 
adding him as a party. There is no prescribed form 
of application and, in my opinion, in the present case 
there was a sufficient application for the service of 
notice upon the auctjon-purciiaser.

The Subordinate Judge, therefore, acted without 
jurisdiction in setting aside the sale without finding 
a date for hearing the auction-purchaser.

The learned Additional District Judge, therefore, 
had jurisdiction to set aside the learned Subordinate
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Judge’s order and to remand the case for the issue of 
Mussam- " notice upon the auctioii-piircliaser or to dispose of the 
MAE Bibi matter finally himself. It appears that, as all the 

parties aftected by the sale were before him, he chose 
pAflAs the latter alternative a.nd he held that the applicants 

were not entitled to get the sale set aside because they 
Motucks j. ]iad failed to serve the aiiction-purehaser with a notice 

within one month of the sale.
Now, it is true that this was a wholly erroneous 

view of the law of limitation, but all the same it was 
a decision a,rriÂ ed at with jurisdiction and it cannot 
therefore be revised under section 115, Civil Procedure 
Code. The principle is now too well settled, but we 
have been invited by the learned Vakil, for the opposite 
party, to refer to Fazal Rah y . B'lanznr Ahviad (̂ ) 
because the facts of that case are somewhat siniilar to 
the facts before us. There the sale was held by the 
Collector on behalf of the Civil Court and the deposit 
was made in the Court of the Collector because the 
Civil Court was closed. The Civil Court of first 
instance set aside the sale, but the appellate Court 
confirmed it and, upon an application for revision 
being made to the High Court, it was held that parties 
could not by a resort to the revisional jurisdiction 
secure the benefits of an appeal and that a Court of 
competent jurisdiction having held that the deposit 
had not been made within the specified time the decision 

1 could not be interfered with under section 115.
F - In nw opinion the order of the Additional District 
r Judge, though erroneous, was f̂inal and it cannot be 
revised in the exercise of our revisional jurisdiction.

It has, however, been urged that we should 
interfere in the exercise of our powers of 
superintendence, but those powers are not to be lightly 
exercised. The petitioners were asking what was: 
really an indulgence and it was their duty to see that 
tlie statute was complied with. I f  they' had put in 
the process-fee for.the issue of the notice at the time 

, .W (leis)
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of the deposit the Subordinate Judge would probably
not have disposed of the case till notice had been mtoah-
served.' Zamxtb

In my opinion the petitioners were guiltj of «?•
negligence and we should not exercise our powers under 
section 107 of the Government of India Act in their 
favour. j.

The application will, therefore, be dismissed with 
costs.

Bucknill, J .— I agree.
A fflication  dismissed.
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APPELLATE CIVIL.

B efore D aw son M iller, G. J. and K u h v m t Sahay, J.

BASDEO PRASAD
1925.'D. ____ _

: :v ; DWAEIEAPANDEY.^
 ̂ M s u i t s u i t  hy persons claiming in succession to
original mortgagors, agdinst mortgagees gnd other defeU' 
danis—plaintiff's title challenged hij all the defendani^-no 
appearance by mortgagees except ic  file written 
suit dismissed—-appeal hy pl,aAntiff~decree against imrtga^^

Where, in a suit for ledemption of a mortgage, 
plaintiffs are not the original mortgagors but persons claiming 
to be entitled to a share under a partition of the properties 
of the original mortgagors, the defendants are entitled to 
challenge the plaint^s’ title. <

In a suit for redernptiott the plaintiffs claimed: that 
had succeeded to a por-tion of the properties of the original 
mortgagors. The mortgagee defendants filed a written state­
ment contestiing the plaintiffs’ right but did nofe otherwise -

* Second Appeal No. 019 of 1921, from a deciaton of Ananta Natli 
Mitra, Esq., Additional District Judge of Saran, dated the,80th Ji^naSy  ̂
1921, rfev'prging a d̂ fJsion of Karaini KamBt Mttnw of
Cĥ f>ra, daied the Slist- M'asch, 1 ® .


