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1S23- necessarily include parties who never put in any
RAaroj- appearance in the Court and between whom and any
NATH of the parties to the suhmission there was not in fact

any matter in difference in the suit. The wording 
of the present Code appears to me to set the matter at 
rest in accordance with the decision arrived at by the 

Dawson Allahabad Court in the last mentioned case. In niy
opinion it is not necessary that all the parties to a suit 
should concur in an application for an order of 
reference in order to make the submission valid. It is 
only necessary that all the parties who are interested 
in the subject-matter of the reference should have joined 
in the submission.

The order of the learned Subordinate Judge will be 
set aside and the case will be remitted to the lower Court 
to deal with it under clause 12 of the Second Schedule 
of the Civil Procedure Code with directi on s to.separate 
such part of the award as deals with the interests o f 
Nathuni and Manu from the other part of the award 
and to give effect to the award in so far as it deals 
With the matters in difference between the plaintiffs 
aiid the other defendants by filing the same and 
pronouncing judgment in accordance therewith.

The petitioners are entitled to the costs of this 
application and to the costs o f the objection petition 
in the lower Court.
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* Civil Ee-vision No. 59 of 1923, from an order of D. H- 
Eaq., i.c.s.j District Judge of Sh'^aabaI. dated the Hth November, 
affirming an ordfer of Babn Slteonandan Prassd, Suboxdinata Jtfdire ot 
yiialmbadj Arrah, daterl the 82nd Jnly, lOT,



When a suit, lias been dismissed for default the plaintiff id 1 ^ .  
not entitled to have the order of dismissar set aside under 
Order IX, rule 9, on the ground that the plaint should have jan Smas 
been reiected under Order VII, rule 11.

. T  . , r 1 '• -A. PASHUPATApplication by me plaintin. Rai
The facts of the case material to this report are 

stated in the jiidgmeiit of Dawson Miller, C. J.
BhubunestvfIT Prasad, for the petitioner.
Harihar Prasad Siiiha, for the opposite party.
Dawson M 'tller, C. J .— This is an application in 

revision from an order of the District Judge o f  
Shahabad, affirming an order of the Subordinate Judge 
dismissing an application of the petitioner for 
restitution of his suit under Order IX , rule 9, Ciyil 
Procedure Code.

The suit in ciuestion was ordered to be heard on 
the 9tli March, 1922. Upon that day the petitioner 
apparently arrived at Court but he went away again 
and although he liad instructed a pleader on his behalf 
in other proceedings in the suit nobody appeared on 
his belialf when the ca,se was called on for hearing on 
that day. His case w as:accordingly dismissed 'under 
Order IX , rule 8, for default o f  appearance. The 
petitioner thereupon took proceedings u n toO rd er IX , 
rule 9, before the Subordinate Judge, asking th.at the 
case should be restored and giving as a ground for. 
his non-appearance at the hearing the fact that Ms 
brother had been taken ill which he was inforined of 
on the day he went to Court and that he had gone away 
to look after his brother. No sort of reason was given 
apparently why his pleader should not have been 
instructed to appear on his behalf on that day, The 
nleader, however, wlien called upon said that he had 
no instructions in the matter. The learned Subordinate 
Judge refused to accept the explanation given by the 
plaintiff as sufficient within the meaning of Order I X , 
rule 8, and he dismissed the application for restitution.
The matter then ca,me before the learned District Judge 
on appeal and he too refused to restore the case.
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The only grounds which were open to the plaintiff 
for obtaining an order under Order IX.̂ , rule 9, were 

3AH swH those which are mentioned in the Ordei’ itself, namely, 
that there was sufficient cause for the plaintifl’s non- 
appearance when the suit was called on for hearing. 
I f  the plaintiff showed sufficient cause then the Court 
could make an order setting aside the dismissal of the 
suit and appoint a day for proceeding with it. When 
the matter came before the learned District Judge it 
appears that  ̂further point was argued before him in 
support of the application. The poiut put forward 
then and the point which has been argued before us 
in this application was that the trial Court, instead 
of dismissing the suit, ought to have rejected the plaint 
under the provisions of Order V II, ru .e l l .  It seems 
to me that in the circiimstances which have arisen it 
iwas not open to the pM ntiS to put forward that 
matter as a ground for havirig his case restored under 
Order IX , rule 9. The order made or the decree 
passed, dismissing his suit on the 9th March, 1922, 
may or may not have been a proper order to make, but 
there was no appeal or application in revision from 
that order and if the order was an improper one on 
the ground that the Court ought not to have passed it 
at that stage before considering the question which 
arose under Order V II, rule 11, then that was a matter 
either for appeal or revision but there was no appeal 
or application in revision from that order and it was 
acGepted by R^^per order. The only
step which the plaintiff did take was an attempt under 
Order IX , rule 9, to :get the case re-instated on the 
ground that there was good cause for his not appear ing 
on the day in question. In the oircuastances it 
a-ppears to me to have been umiecessary to consider 
whether or not the Court ought, in the circumstances, 
to have acted under Order V II, rule 11; I f  it oughi 
tl^n that was a matter, as I have already said, on 
™  remedy which
he did not take. In any case, after hearing the learned 
Vakil for the petitinnw', it. aeems to me thafc
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cirGumstances contemplated in Order V II, rule ^
did not arise because no order had been made upon rambhah- 
the plaintiff to pay a deficit conrt~f©e at all, and, 
tlierefore, it was not a case in which, he had failed to 
comply with an order made by the Court and the Court 
was under no obligation under Order V II, rule 11, 
to reject the plaint. That was the only ground which 
was put before us in this application, but it does not 
seem to me that the point really arises. No ground 
has been made out why we should interfere in revision 
with the order m.ade by the learned District Judge, 
an order which, in my opinion, he had absolute 
jurisdiction to pass.

The applica.tion is rejected with costs.
K u l w a n t  Sahay, J.— I agree.

Afflication rejected.

APPELLATE  C lY IL .

Before Dawson Miller, G. J> and Kulwant Sahay, J .

' c H A i m i s r  m a h a s a b i c k "̂ :̂:̂ ^
■'/. c.

BHAGAN SAHU.=^

God& of Gwil Procedure, {Act F o/ 1908), Ordm:
XXXIY, rule M, Ofder XXI, rule 11—Moftgage mit-Gom- 
promise decree—-decree-hdldef entitlea  ̂ in defanlt, to sell other 
'pro'perUes of judgment~dehtors and then 
property—-application for sale of mortgaged propertiesy tDhetker 
maintainahle-~-^Ezecution of decree, amendmerii of application 
for, what amounts to,

A suit to enforce a mortgage on a 4-annas share in a certain 
village was oompromised, the defendant undertaking to pay 
a certain sum by instalments. The compromise decree also 
stipulated that in the event of there being default in respect

* Appeal from Appellate Order N ). 14 of 1923, from aatf order of 
E,. E. EussMl, Esq., D i s t r i c t o f  Sautal Parganas, dated i&e 7th 
December, 1922, confirming an order of Babu S. Oh«ndra, Subordinftt®
Judae of the Santal Parganas, dnted. tTio 21ft December. 19^1.

1923.
5.


