
Tlie decree-holder took out execution of his decree and

Y0L. I I .]  FATNA SIBIES. 777

attached, in execution of the decree, the occupancy eami.ai, ~ 
holding of his tenant. The Court held that the Malikak® 
occupancy holding of the tenant could not be seized in deodhabi 
execution of a money-decree obtained by the landlord 
against the tenant. It is true that that view has now d^s, j .  
been overruled by the Full Bench of this Court; but 
an issue was raised between the parties in the former 
execution case whether the occupancy holding of the 
tenant could be seized in execution of a money decree 
obtained by the landlord against the tenant. That 
issue was decided in favour of the tenant and against 
the landlord. The landlord has now taken another 
execution of the same decree and his contention is 
that the view upon which the former execution 
proceeding was dismissed having been found to be 
erroneous he ought to be entitled now to maintain 
execution as against the tenant. It cannot for 
a moment be urged that the cause of action in the 
present proceeding is different from that in the former 
proceeding. If that be so, the decision of the former 
proceeding operates as res juMcata between the parties.
; The decision of the learned Subordinate Judge is 
right and must be upheld. This appeal must be 
dismissed with costs.

:K.iilwant.Sahay, J.-—I agree.

 ̂ RE¥ISIoiAircI¥IL;
Before Dawson Millet, J. and Kulicant Sakay\ 7.

1923.RAG-HTTNATH BUKUL
V.

EAMRUP EAUT* /««« , 4.

Gwil Procedure Gode, 190B (Act V of 1908), Second 
Schedule, paragraphs 10 r̂ nd 12(a)—Arhiiratiorir^separate 
cmses of action agmnst several defendants— Suit against all

*  Cml Eevidbn̂  ̂ 10 of 1923, from an order of Babu B. K. Ghosh, 
SuhordicUte Jtidg® of Muzaffarpur, dated the 16th November, 192S.
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1923. the defendants jointhj-— refer&nce to arhitraUofh-~~minof defen* 
----- —r represented-—validity of award.ivAQSlJ*
KAiH The plaintif sued several defendants for recovery of
StTKxir. possession of ceitain plots of land, the defendants severally 

EABmtjp being in separate possession of one or more of such plots.
Raut, One of the defendants died and hia minor sons were substituted

as his representatives. No written statement was filed on 
behalf of the minors. Subbequantly on a petition filed on 
behalf of the plaintiff and all the defendants, including the 
minors, the disputes between them were referred to arbitra
tion, When the plaintiff applierl to file the award it was 
objected on behalf of the minors that it was invalid inasmuch 
as at the time the reference was made they were minors and 
were not properly represented in the suit by a guardian 
ad litem. Held, (i) that thercouft had jurisdiction to file the 
award and pronounce judgment in accordance therewith in so 
far as it disposed of the matters in dispute between the 
plaintiff and the defendants other tfean the minors; (M) in so 
far Ebs the awatd dealt with the interests of thfei minors 
it was outside the terms of the refei'ence inasmuch as the 
minors were not properly paHies to the reference, and that 
the court had power under paragraph 12(a) of the Second 
Schedule: to the Civil Procedure Code to modify the awaxd to 
the extent that it dealt with the interests of the minors.

Pitam Mai ĵ. Sadiq AUQ-), .̂allowed,
8eth Doolf Chand Y. Manuji distingmshed.
The words “ all the parties mterested ” î i pa'î S'ĝ Ŝ/ph 1(1) 

of the Second Schedule to the Civil Procedure Code do not 
necessarily mean all the parties to the suit but all the parties 
interested:: in any matter in difference between them which 
they wish to ref^ to

The facts of the case material to this report were as 
■follows.;:™" ■'

Tlie suit out of which, this application arose was 
instituted by the plaintils against a nu 
defendants, some fifteen in all, claiming a declaration 
of title to and recovery of possession of 13 
5 kathas of land of which, they had been dispossessed
" \X] (1902) L L. R. 24 All. 229. (a) (1917) %  Oaa. l 7  J, 330,



by tke .defendants. Tlie land consisted of numerous 
plots and the case of the plaintifis was that each of Raghu- 
the defendants had dispossessed them of specific plots, 
the numbers and areas of which were specified, and  ̂
that the defendants seyerally were in separate posses- raotT 
sion of one or more of the said plots. Although only 
one suit was brought against the several defendants, ■ 
there were really separate causes of action against the 
different defendants severally in respect of the plots 
of which they separately were in possession. Bal- 
S'obind Nunia, one of the defendants in the suit having ‘ 
died, his two sons, Nathuni and Manu, were substituted 
as his representatives in the suit. A written statement 
was filed on behalf of the other fourteen defendants in 
which they contended mfe?- that they were each 
in separate possession of specific plots bearing 
.a separate rental a.nd that one suit was not maintain- 
aHe against all of them, No written statement was 

'filed-on behalf o f  M anu.and Nathnni, the sons of the 
deceased defendant Balgobind Nunia.

; Subsequently, on the: 25th of January, 1922, the 
plaintifs and each of the defendants, including 
Nathnni and Manu, filed a petition praying thait the 
disputes between them should be referred to arbitration.
On that petition an order ŵ  ̂ referring the
matters in dispute between the parties to arbitration.
After the award was made and signed by the arbitrators 
it was duly presented for filing in Court; a petition 
was: then filed on̂̂ ^̂b̂ of . Nathuni and Manu the 
sons of Balgobind-Hnnia through Balgol̂ ind ‘Rant their 
imcle. obiecting that the reference was invalid inas
much as they were minors at the time when the reference 
was made and were not properly represented in the 
snit by a guard ian  ad The Judge considered
that̂  in these circumstances, tbere was no proper 
reference within the meaning of clause-1 of the Second 
Schedule of the Code and that he had no jnrisdiction 
to receive and file the arbitration award. He accord- 
ingly rejected it and ordered the suit to proceed.

V©£, '7 7 9



1923. Noresh Chandra Sinha and Sheonandan Roy, for

sAtac 5 . P. for the opposite party.
D aw son M il le r ,  C. J. (after stating tlie facts of 

the case, as set out above, proceeded a,s follows)
The question for determination is whether the 

mS I ” Court had jiTiisdiction to file the aw\ard and pronounce
0 . ’ judgment in accordance therewith in so far as it

disposed of the matters in dispute between the plaintiffs 
and defendants other than Nathuni and Manu. The 
determination of this question depends upon the proper 
construction to be placed upon the first clause of the 
Second Schedule of the Code. That clause provides as' 
follows:

“  (1) W here in aiî y suit a ll the parties intei'ested agi-ee th a t any 
m atiers in difference b#ween them  sh d l he relerred to  arhitm tion  
they m ay, at any tim e before judgm ent is  pronounced, apply to the Gonrt 
fori an O lder of leference. /2) E very  such application shall i>e in wi’itifig  
and shall state the m atter sought to  be referred .”

It must be borne in mind that there was no 
objection to the arbitration award taken by any of the 
parties except the defendants Na,thuni and Manu, but 
the learned Subordinate Judge was of opinion that 
the whole award was void and was not effective against 
any of the parties. The petitioners do not contend 
that the award was effective against the two obJeGtors 
who in fact were minors at the time when they were 
substituted in place of their deceased father. They 
contend, howevery that the award is binding upon the 
other defendants and that it ought to have been 
accepted in SO far as it deals with the matters in d.ispute 
between the petitioners and those defendants, and that 
iudgment ought to have been pronoimced in accordance 
therewith. In my opinion the petitioner's contention 
is right. There were in fact a number of matters in 
dijfference between the plaintiis and the various 
defendants to the suit. It ^̂c hardly be suggested 
that the submission to arbitration is bad on the ground 
that it does not refer to arbitration all the matters 
that may be in dispute between the parties. Th@ clause
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in terms provides tliat where all the parties interested \ 
agree that any matter, in difference betv/een them, shall bagot- 
be referred to arbitration they may apply to the Court 
for a reference; and sub-clause (2 ) provides that the v.
application shall state the matter sought to be referred,
It may well be that some of the parties are interested 
in certain of the matters in dispute only, whilst others 
are interested in other matters, and 1  can see no reason q. J. ’
why, where all the parties interested in one or other 
of the matters in difference between them agree to refer 
their disputes to arbitration, they should not be 
entitled to do so even if there are other matters still 
to be determined in the suit. It is contended on behalf 
of the objectors, however, that the words “ all the 
parties interested ” mean all the parties interested in 
any part of the subject-matter of the suit and unless 
all the parties to the suit agree there can be no 
reference to arbitration upon any point. I do not 
think that this is the proper interpretation to the 
clause. In my opinion the words " all the parties 
interested ” do not mean necessarily all the parties 
to the suit, but all the parties interested; in any matter 
in difference between them which they wish to refer.
In the present case, although the plaintiiŝ ^̂  w^ 
interested in the whole subject-matter of the suit, the 
defendants, respectively, were interested only in 
separate and specific plots in respect of which the suit 
was brought. They bad no interest at all in the plots 
claimed from the other defendants. I can find nothing 
in the wording of the clause to prevent any of the 
parties submitting to arbitration the matters in dispute 
]>etween them merely because some other parties to the 
suit, who have no interest in that subject-matter, have 
not concurred in the reference. I assume of course 
-that all the parties interested in the subject-matter of 
the reference ha,ve agreed to refer that subject-matter 
to arbitration. The ground upon which tlie objection 
is based is that Nathnni and Manu were not properly 
parties to the suit at all as they were not represented 
by a guardir n ad litem, and, therefore, no effective
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submission to arbitration on their part was possible.
eagot- The logical result of this situation will be that in so

far as they were concerned there was no reference to 
arbitration at all. They, however, were in no way 

hahbot concerned with the matters in dispute between the
plaintiffs and the other defendants and exlifpotliesi 

Dawson they were not even parties to the suit. The arbitrators, 
however, have made an award not only in respect to 
the matters properly referred but in respect to the 
matters in dispute between the plaintiffs and the two 
minors which were not validly referred at all. Must 
It be said then that the whole award is bad merely 
because the arbitrators have dealt with matters outside 
the term of the reference in so far as the reference was 
legal and binding I The answer to this question 
appears to me to be contained in clause 1 2  o£ the 
Schednle. That clause provides that the Court may, 
by order, modify or correct an. award (a) where it 
appears that a part of the award is on a matter not 
referred to arbitration and such part can be separated 
from the other part and does not affect the decision 
on the matter referred. The rules in the Schedule 
clearly contemplate a case where the arbitrators in 
making their award have gone outside the legitimate 
subject-matter of the reference. Tf that part of the 
award, which deals with matters outside the reference, 
can be separated from the other part, without affecting 
the decision on the matters referred, the Court may in 
such a case modify the award. Inm y
opinion the course which the learned Subordinate 
Judge should have taken was to modify the award in 
so far as it dealt with the interests of Natliuni and 
Mann and to give effect to the rest of it which dealt 
with the interests of the other parties with whioh 
the objectors were in no way coneerned*

Certain cases in which the interpretatioh of the 
first clause of the Schedule has been under ooiisideration 
were ref erred to in support of the objeoto3?’s <3on.tenti(>n. 
In none of those cases were the facts similar to the 
present. In each of them where the submission was

7SS T M  INDIAN ^AW 5 [VOL. ft.'



V.
RA3CEUP

E a u s .

held to be bad, it was on tlie ground that certain parties
interested in the subject-matter of the reference had nmm-
not been parties to the submission. In Seth Do ok/ hath
Chand v. Mamuji Musaji (̂ ) the suit was against the 
members of a partnership to recow certain moneys.
All the matters in diii-erence between the parties in 
the suit including the question of costs were submitted Dawson
to arbitration. Two of the defendants, one of whom 
was a member of the partnership and clearly interested 
in the subject-matter referred, were not parties to the 
submission. It followed, therefore, that all the parties 
interested in the matters in difference which were
submitted to arbitration had not agreed to the

'"reference. The Court accordingly set aside the award 
on the ground that no valid reference had been made.
The award in that case directly affected the interest 
of the partner who had not joined in the submission 
and made him liable with the other partners for the 
payment of a certain sum of money. Without his 
concurrence the interests of the partners, as a whole, 
could not be referred to arbitration as they were jointly 
interested with him.

It' is significant that the clause under the preseiit 
Code differs from that in section 506 of the Code o f 
1882. The previous section read as follows :

“  If all the parties to a suit desire that any matter in diflferenc. 
between them in the suit be referred to arbitration they may at anj 
time before jxidgment is pronounced apply.,..........to the Court for an
order- reference.”

Some doubt arose as to whether it was necessary before 
a reference could take place under that section that 
all the parties to the suit should concur in the sub
mission or whether a submission was valid if made 
with the concurrence of all the parties interested in 
the matter submitted. In Pitam Mai v. Sadiq AH (2) 
it was held that the words " all the parties to a suit 
in section 506 of the Code of 1882 referred to the 
succeeding words of the same section ‘ any matter iii 
difference between them in the suit’ and did not

W (1B17) *5 Cal t  J. 339^......  ^
(2) (1002) t ,  E; 1̂ . 24 All. m
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1S23- necessarily include parties who never put in any
RAaroj- appearance in the Court and between whom and any
NATH of the parties to the suhmission there was not in fact

any matter in difference in the suit. The wording 
of the present Code appears to me to set the matter at 
rest in accordance with the decision arrived at by the 

Dawson Allahabad Court in the last mentioned case. In niy
opinion it is not necessary that all the parties to a suit 
should concur in an application for an order of 
reference in order to make the submission valid. It is 
only necessary that all the parties who are interested 
in the subject-matter of the reference should have joined 
in the submission.

The order of the learned Subordinate Judge will be 
set aside and the case will be remitted to the lower Court 
to deal with it under clause 1 2  of the Second Schedule 
of the Civil Procedure Code with directi on s to.separate 
such part of the award as deals with the interests of 
Nathuni and Manu from the other part of the award 
and to give effect to the award in so far as it deals 
With the matters in difference between the plaintiffs 
aiid the other defendants by filing the same and 
pronouncing judgment in accordance therewith.

The petitioners are entitled to the costs of this 
application and to the costs of the objection petition 
in the lower Court.

REYlMONALrGIYIL,
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l i f i fofe Dawson MiUer, 0 . J , m  Eulwant Sahay^ J .

rambh;anjan b.eng-h

Gode of GwU ProcedM ■
’r^lell,.Ofdef IX^mlesBandQ^ 
caUon for resiiration, grounds fof

* Civil Ee-vision No. 59 of 1923, from an order of D. H- 
Eaq., i.c.s.j District Judge of Sh'^aabaI. dated the Hth November, 
affirming an ordfer of Babn Slteonandan Prassd, Suboxdinata Jtfdire ot 
yiialmbadj Arrah, daterl the 82nd Jnly, lOT,


