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and the decision of the learned Subordinate J udo‘e was

right.

The appeal is dismissed with costs.
KurwaNT Sanay, J.—I agree.
Appeal dismissed.

APPELLATE CIVIL.
Before Das and Kulwan: Sahay, J.J.
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Civil Procedure Code, 1908 (det V of 1908), section 11~
Res ]udlc&ta——questmn of law, decivion on, i previous execus
tion case, effect of, in subsequent exvecution case.

A decision on & question of law in sn execution ease
operates as rés judicate in a sabsequent application for
execution of the same decrez even thonght the view of the
law on which the decision of he piior execytlon cage wWas
based has been rubsequently lisarproved of by a higher judicial

“anthority.
Gowri Koer v. Audh Kosr(l)

frilowed.

Alimunnisse  Chowdhurani - v. Shama Charan Roy(th

explained.

In considering a quest-io.n as to the applicability of tha
rale of res judicata what has o be looked at *s not whether the
cause of action in the subsequent -uit is the same as mn s
prevmus suit but whether the matter directly and substantially
in issug in the subsequent sui: has been directly and sub-
stantially in issue in a former suit between the same parties
or between parties under whom they or any of them claim,
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Appeal by the decree-holders.

The facts of the case material to this report are
stated in the judgment of Das, J.

Baikuntha Nath Mitter, for the appellants.
Harihar Prasad Stnho, for the respondent.

Das, J.—The decree-holders, who are the landlord-
appellants before us, obtained a money decree against
the tenant-respondent and in execution of the money
decree attached the occupancy holding of the respondent
in execution case Ne. 70 of 1921.  The respondent
objected to the execution and insisted that his occupancy
holding, not being transferable by custom, was not
liable to be sold. The learned Subordinate Judge
following the line of decisions which was binding upon
him gave effect to the respondent’s ohjection and
dismissed the execution case.

The cases upon_which the learned Subordinate
Judge held that the occupancy holding of a tenant
could not be sold in execution of a money decree
obtained by the landlord have now been overruled by
the Full Bench of this Court; and it is now the settled
law of this province that a landlord who has sued his
tenant and obtained against him a money decree can,
in execution thereof, sell the non-transferable
occupancy holding of his tenant without the latter’s
consent. In view of the decision of the Full Bench,
the appellants again anplied for the sale of the
ocrupancy holding of the judgment-debtor; and the
question which we have now to decide is whether the
decision of the learned Subordinate Judge in the
previous execution case operates as res judicata so as

to prevent the Court from giving the appropriate relief

to the decree-holders.

~ In my opinion the question mnst he decided on the-
terms of section 11 of the Code of Civil Procedure. -

- That section imposes a bar upon the Court from trying

any suit or issue in which the matter directly and
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substantially in issue has been directly and snb-
stantially in issue in a former suit between the same
parties, or between parties under whom they or any
of them claim, litigating under the same title, in a
Court competent to try such subsequent suit or the
suit in which such issue had been subsequently raised,
and has been heard and finally decided by such Court.
An execution case is not a suit; but it is firmly
established that the principle of law underlying
section 11 applies to proceedings in execution of
decrees. The section draws no distinction whatever
between an issue of fact and an issue of law; and, in
my opinion, an issue of law operates as res judicaza in
the same way as an issue of fact.

The snbstantial question is: Was the question
“directly and substantially in issue in a former
proceeding between the same parties or between parties
under whom they or any of them claim? Tnmy opinion
it was; and it 1s impossible now for the Court to try
the issuc again between the parties. In the case of
Gowri Koer v. Audh Koer (1) it was held by the
Calcutta High Court that where a Division Bench of
the High Court decided, as a point of law, that
a property had not passed under a certain deed of
sale, and, subsequently, the decision on that point of
law was in another case disapproved by a Full Bench;
the decision of the Division Bench (where the same
plaintiff has again sued to recover the same property
relying on the same deed of sale), is no less a res
judicata, becanse it may have been founded on an
erroneous view of the law, or a view of the law which
a Full Bench has subssquently disapproved. Sir
Richard Garth in delivering the judgment of the Court
said :  “ But although those learned Judges may have
made a mistake in point of law, in the decision at
which they arrived 1n 1873, their decision upon the

‘point at issue is nevertheless a res judicata as between.

“the parties, and it is no less a res judicata, because it
may have been founded on an erroneous view of the

() (1884) I. L. R. 10 Cal. 1087, ™
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law, or a view of the law which this Court has
subsequently disapproved.” Tn the case of Alimunnissa

Mamd - (O gqod hurand v. Shame Charan Roy (%) the facts were
Dropmans these @ Tn a previous suit for rent against a permanent

Rax
Das, J.

tenure-holder in a permanently-settlod avea it was held,
following the decision of the Tigh Court, that the
plaintiff could recover interest on the arrvears only at
the rate of 12 per cent. per annum  as section 67 of the
Bengal Tenancy Act controlled section 179 of the Act
and was a bar to his recovering at a higher rate
mentioned in the kabuliot. The decision npon which
the previons suit was decided was subsequently over-
ruled by the Full Bench of the Calimtta High Conrt.
Tn a subseanent suit hetween the same parties on the
same kabulict for rent for a subsequent neriod it was
argued that the previous decision hetween the parties
operated as res judicata. The Caleatta High Court
held that the case must be decided upon the law as
it stood when judgment was prononmeed, and that the
plaintiff could recover the larger sum for interest; and
that the decision in the previous suit would not be
res judicata.  The learned Chiaf Justice in delivering
the judgment of the Court said: “ But in the case
hefore us the suit is brought upon a fresh canse of
action, no question as to the construction of the kabuliat
arises, the terms are clear enough and the only question
is whether section 67 of the Bengal Tenancy Act is
a bar to the present claim for intevest. The law, as
1t now stands, says it is not, and 1 think we are bound
to give effect to that law; when the previous case was
decided the law was then regarded ag different,” and
then the learned Chief Justice proceeded to say as
follows :  * To hold otherwise would be to hold ‘that
there is one law for the parties in the Full Bench case,
and another law for the parties in the present case.
That does not seem to me to he right. If the
~defendant’s contention be sound, the Coourt must, for
all time, perpetuate an injustice, by saying the section

() (1905) I. L. R. 35 Osl. 740,
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is a bar, when the law says it is not a bar. 1 do not
desire to be understood as saying that a point of law
can never constitute res judicata.”

So far as the actual decision is concerned, 1 have
no difficulty in coming to the conclusion that the
previous decision between the parties did not operate
as res judicata. The learned Chief Justice put it
upon the ground that the cause of action was dilfferent;
but it seems to me that section 11 of the Code of Civil
Procedure takes no note of the fact whether the cause
of action is the same or is different. The only matter
for investigation is whether the matter directly and
substantially in issue has been directly and sabstantially
in issue in a former suit between the same parties or
hetween parties under whom they or any of them claim;
and it is upon this investigation that the question of
res judicute mush, in each case, be decided. But in
the case which I am considering the miatter directly
and substantially. in issue in the subsequent suit was
different from -the matter which was directly and
substantially in issue in the previous suit. In the
previous suit the issue was whether the plaintiffs could
recover interest at a higher vate mentioned in the
kabuliat upon the rent that had accrued due to the
‘landlord for a particular period. The issue in the
subsequent suit was whether he could recover interest
at the rate mentioned in the kabuliai for a subsequent
period. The issues, in my opinion, were different,
although it may be that the question of law to be decided
by the Court to give the appropriate relief to the
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plaintiff was the same. There is, therefore, in my

opinion, no conflict between the two decisions to which
I have referred. E

The question was discussed at great length by
Mukharji, J., in Aghore Nath Mukharii v. Srimati

Kamini Debi (1). The learned Judge pointed out that

the effect of the decision in 4limunnissa Chowdhu-
rant v. Shama Charan Roy (%) was to substitute in the

(1) (1910) 11 Cal. L. J. 461 (2) (1005) I L. R. 32 Cal, 749, .
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Code the phrase “ cause of action ” for * the matter
in issue™ in so far as it lays down that where the
matter directly and substantially in issue is a matter
of law, the decision may not be res judicata 1§ the
cause of action in the subsequent suit is different from
that in the former suit; and the learned Judge thought
that it was a matter of controversy whether that view
could be reconciled with the language of the Code.
The conclusion at which the learned Judge arrived may
be stated in his own words: “ The true limits of the
rule may be difficult to formulate accurately, but it
may be stated generally that we have io distinguish
between the application of the rule mainly to two well
marked classes of cases. In one class parties may
seek to litigate again the same cause of action as had
been decided between them in a prior suit; in another
class, the dispute may relate to matters which have
been already 1n controversy and formed the subject of
consideration in the previous suit, although the causes
of action in the two suits may be distinct. In the
former class of cases, the application of the rule of
res judicata is obviously justifiable on principle; in the
latter class of cases, the estoppel ought to be limited
to matters distinctly put in issue and determined in
the prior action, and it should further be restricted to
questions of fact or mixed questions of fact and law,
forif it was extended to pure questions of law, a Court
might find itself in the position that in so far as certain
parties are concerned, it is irrevocably bound to adhere
to  a proposition of law erronecusly laid down in
a previous suit.” If the question is to be determined
on the terms of section 11 of the Code of Civil
Procedure it is, as the learned Judge himself said,
a matter for controversy whether it is permissible to
substitute in the Code the phrase * cause of action ”
for “ the matter in issue ”; but it is quite clear that
so far as the present case is concerned it falls within
the rule laid down in Gowri Koer v. Audh Kuer (1),

[t

(1) (1884) I. L. R. 10 Cal, 1087.



VOL. 1L ] PATNA SERIES, tkks

The decree-holder took out execution of his decree and

attached, in execution of the decree, the occupancy mamas

1923,

holding of his tenant. The Court held that the Mamawm
occupancy holding of the tenant conld not be seized it propse

execution of a money-decree obtained by the landlord
against the tenant. It is true that that view has now
been overruled by the Full Bench of this Court; but
an issue was raised between the parties in the former
execution case whether the occupancy holding of the
tenant could be seized in execution of a money decree
obtained by the landlord against the tenant. That
issue was decided in favour of the tenant and against
the landlord. The landlord has now taken another
execution of the same decree and his contention is
that the view upon which the former execution
proceeding was dismissed having been found to be
erroneous he ought to be entitled now to maintain
execution as against the tenant. It cannot for
a moment be urged that the cause of action in the
present proceeding is different from that in the former
proceeding. If that be so, the decision of the former
proceeding operates as res judicata between the parties.
. The decision of the learned Subordinate Judge is
right and must be upheld. This appeal must be
dismissed with costs. '

Kvrwant Sanmay, J.—J1 agree.
Appeal dismissed.
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