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SADHO SARAN RAI
17. 1923.

ANANT RAI.^
Oonipromis6 D ecree—power to set aside—difference 

between absence of consent and consent obtained by fmud.
A court is not competent, either in review or under its 

iiilierent powers, to set aside a compromise decree on the 
ground that the consent of the parties to the compromise was 
obtained by fraud. The only remedy of the injured party 
is to institute a suit to set uside the decree on the groimd of 
fraud.

But where it is found that the aggrie'ved party had not 
in fact consented to the compromise the court has inherent 
power to set aside a decree based on the comproraiae.

Haliimgir yf. Basdeo Sahi( )̂, Peary GJioudhury v. Sonoo(^), 
Basangowda Hanmantgowda Patil CJiurGhigingowdai )̂ and 
Vilakuth.ala y. Vciycdil( )̂, approved.

Appealby the defendants.
A-ppeal against an order setting.aside a consent 

decree passed in a suit instituted by the respondents 
against the appellants for partition of joint family 
property,

The facts of the case material to this report are 
stated in the judgment of Das, J.

J£. P. /a^«swa {̂witli hirn Nawal Kishore Prasad)^ 
for the appellant: A Court has no power in review
to set aside a coiisent decree. The only remedy open 
to a party aggrieYed by such a decree is by way of suit.

* Appeal from Original Order No.* 18 of 1922, from an order of 
M. Saiyid Hasan, Subordinate Judge of Arjah, dated th« 14th January,
1982.

(1) (1912-13) 17 Oal. W. N. 631. (3) (1910) I  L. B. 34 Bom. 408.
(̂ ) (18im8} 19 dal. W. N. 4m (4| tlQW) Sf? Mad. L. J. m



1923. Barhamdeo Prasad v. Banarsi Prasad (i), Mussanmat 
SiDHo ChilabKoerv. Badshah Bahadttr, (2), Flower y. Lloydi^) 

and Chajju Ram v. f), referred to.
anaot ■■ Wlieri fraud has
lut. been practised upon the Court, the Court jias iiihei'ent 

power to set aside a, corapromise decree. Bamngowda 
Hanmantgowda Patil v. CJmrcMgirigowda 0 ,  Vtln- 
kathala y . Vayalil (̂ ), Mewa Lai fh a h w r  v. B'hujhun 
Jha 0  and Pm ry Choudlum/ v. Sonoo (8), referred to.

Jayaswal, in reply. Tiie inherent |)owers of tlie 
Court can be exercised only when tbe Code provides 
no procedure in remedy. Basangoivda Ilanmxintgowda 
Patil V. OMiuhigirigowda.. (f) is based on an incorrect 
appreciation of' the Englisli case which has been 
discussed in Miissmnmat Golal Koer v. BadsJiak 
Bahadur i )̂. Mirali RaMmhJwy v. Rehnwohlioy 
EaUdbhoy P) was not cited in Basangowda Hamiia.nt- 
gowda Patil v. ChiircUgirigou^dd 0 .  also
Tatnabai v. Sonbai (H) Cufsandasmitlia v. LadJca- 

&nd Sha?ni Nath Chaudhuri v. RaM'jas 
'The Madras case merely follows Bombay. In Peary  
Chaudhuri v. Sonoo (̂ ) there was in effect an eso parte 
decree. The ruling does not apply. Even when fraud 
is practised upon the Court a separate suit is the only 
remedy, Flow ery. Lloyd 0 . A.n unreported decision 
of this Bench supports my contention.

Das,-J.—This is an appeal against an order of 
the learned Subordinate Judge of Arrah by which he 
set aside a consent decree, : The suit in' which the
consent decree was passed was instituted by the 
fespoiidents against the appellants for partition' of 
joint family properties. The properties sought to ba 
pattitxoned were set forth in the sBTeral schedules

(1) (1906) 3 Gal. L. J, 119. (7) (1874) 22 W. R. 213.
(2) (1909) 10 Oal. L. J. 420. (8) (1914-15) 19 Gal W. N. 419.
(8) (1877) 6 Ch. D. 297. (8) (1909) 10 Gal L. J. 420.
<*) (1921-22) 26 Oal. W. N. 697, E.G. (lO) (1891) I. t .  B. 15 Bom. S94
S  (11 (1912) I. I,. R  36 Bom. 77.

:; (8] |1«4 W (189S) X  S71.
' : W  timS) I - t .  B. 34 Alt
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1922.annexed to the plaint. On the 3 rd January, 1921, _____
a petition of compromise was filed in the Court. The smm 
petition alleged that:

“ All the properties sought to be- partitioned have been partitioned «•
and under the said partition the properties are in possession and 
occupation of the parties in equal halves.”

It set out the properties in Schedule A and declared 
that the parties were and shall be in separate possession 
of their respective shares. The schedule annexed to 
the petition deals with an insignificant portion of the 
properties enumerated in the schedules to the plaint.
It does not, for instance, deal with the milkiat 
properties; and in regard to the bond debts to the joint 
family, while it awards about Rs. 1 2 , 0 0 0  to the 
defendants it gives less than Rs. 6,000 to the plaintiffs.
There are important alterations in the schedule which 
attracted the suspicion of the Court when it was called 
upon to pass a decree in terms of the compromise.
For instance, the whole of the money due from Sathan 
Choubey, Hargun Rai and Baijnath Rai seemed to 
have been allotted in the first instance to the plaintiffs; 
but at the time when the compromise petition was 
actually filed in Court it was noticed that the figures 
standing against those persons had been tampered with 
and that only half the amount due from them was 
allotted to the plaintiffs and the other half was allotted 
to the defendants. As I have said, the alterations 
made in the schedule attracted the suspicion of the 
Court which called upon the plaintiffs" pleader, Babu 
Inder Deo Sahay, to initial the alterations. I cannot' 
help thinking that the learned Subordinate Jud^e 
should have done well to call upon the pkintifi 
personally to appear before him and to say whether 
he had consented to those alterations which were 
obviously to his detriment; but that course was not 
adopted and the learned Subordinate Judge was 
apparently satisfied with the initials of the learned 
pleader for the plaintiffs and he passed a decree in 
terms of the settlement. The plaintiff’s case is that 
the compromise actually filed was not the compromise



1923. 'vvhicl:! he signed.. His evidence is to tiie effect that.
m m  the compromise petition wa,s copied “ in six leaves ”
Sabak ; and that the schedule contained all the fainily '

properties sought to be partiti.oned and that ndt&r 
signing tlie petition he made it over to Sadho Saran., 
one of the defendants, for the pui'pose of being filed 

J. in Court. He makes ,the definite c'ase in his evidence
that only the first page and the last j->jige of tlie com
promise petition were retained and that the intervening 
pages were extracted and were not filed in. Court and 
that alterations were made in the last page without 
his knowledge but to his detriment. He definitely 
states that Babu Indra Deo Sahay wa;̂  not his pleader 
and that he did not remember which pleader had signed; 
the compromise petition for him and that he did not 
himself take the petition to any pleader for signature, 
and that he left it entirely to )Sadho Saran relying upon 
Sadho Bar an’s honesty in the matter.

Upon the evidencie I have no doubt that a gross 
fraud has been perpetrated, not only upon" the 
plaintiffs but upon the Court itself. The petition 
definitely states that all the properties sought to be 
partitioned had been partitioned and that the 
specifacations were given in schedule A to the petition. 
Now the properties sought to be partitioned are given 
in different schedules annexed to the plaint. As I iiave 
said before, schedule /I of the petition of compromise 

: comprises only a: very insigmficant portion of the, 
properties sought to be partitioned. Mr. Jaycmml 
contends before us that in their written statement the 

'■V defehdants disputed the correctness of■' the properties
■ set out in the schedule and tliat their case in the written 

statement was that piost of the properties sought to 
be partitioned were not joint family properties at all. 
■That may be so; but where the petition definitely etates 
that all the properties sought to be partitioned h^e 
been partitioned, I must assume that the meaning of 
the petition is that the properties sought to be 
partitioned iii the suit by the plaintife have been 
partitioned. There iv̂i no indication in the compromise
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1923.

Da s, J .

petition tliat tlie plaintiffs laad recognized the justice 
of the defendants' claim that most of the properties sabho 
sought to be partitioned by him were not joint family 
properties and that they could not be partitioned. In 
my opinion it is sufficient to refer to the schedule A 
annexed to the petition of compromise and to compare 
it with the properties set out in the schedules to the 
plaint to hold that the plaintiff’s position in this respect 
is unassailable. It was then argued that the com
promise petition bore the signature of the plaintiff’s 
pleader and that it must be assumed that the pleader 
had authority to settle the case oni the terms mentioned 
in the petition of compromise. The plaintiffs, how
ever, deny that Babu Indra Deo Sahay is their pleader .
The evidence of Pro jit Uai on this point is as follows :

“ Indra Deo Sahai was not toy pleader. I do not remember whicli 
pleader ha)d signed iihe solehnama petition for me. I hare nofe taken tliat 
petition to my pleader for signing it. SadKo Saraa had done so on my 
behalf.”

Babu Indra Deo Sahay has been examined as a witness 
on behalf of the defendants-appellants. His evidence 
is that he signed the petition on behalf and
at the request of the plaintiffs. He says that he had 
enquired from his client that he had compromised and 
he was satisfied that the- plaintiffs had compromised 
the suit on the terms contained in the petition of com
promise as filed by Mm. In cross-examination he 
admits that' he was not the pleader in the case and that 
the “ party ” went to him only when the comproinise 
was to be filed in Gourt, He also ainits that h© 
cannot recognize the different persons that ha (| gorie 
to hiniy although his impression is thai it̂  ̂̂ ^
Baiv plaintiff̂  So. who saw him in connection with 
the Gompromise petition. He adds, however, that he 
did not know Anant Rai before. He says that the 
person who saw him told him that he was Anant Rai 
and he was apparently satisfied with that' and signed 
the compromise petition. y evidence of the pleader, 
therefore, does not establish that’ the plaintiffs or any 
of them engaged him to file the petition of compromise



on behalf of the plaintiffs. If indeed any of tli0  
sadho plaintiffs were known to him at the time when he was
8^  engaged on their behalf it would be impossible to accept
^  the evidence of Projit Rai that the plaintii'fa did not

engage Babii Indr a Deo Sahay as their pleader in the 
case. The m.kalatnama itself strongly supports the 
case of the plaintiffs. We hâ ve carefnlly exfiniined 
the mhalatnama and it is a matter of grave suspicion 
that, though Babu Indra Deo Sahay actually appeared 
on behalf "of the plaintiffs in the matter of the com
promise, his name does not appea,r in the printed list 
of pleaders appearing in. \hb wMlaifmmiui. It was 
very strongly contended before ns that there is an. 
admission in the petition of the plaintiffvS that Tndra 
Deo Sahay was their pleader in the matter. I have 
read the petition very carefully and I am iinable to 
agree that there is, any:'admission to that effect. No 
doubt it is hot alleged in the petition that Babu Indra 
Deo Siahay was not their pleader, but it is distinctly 
stated that it was defendant No, 1 who obtained the 
signatures of the pleaders of the parties on the petition. 
There may be an admission by implication; but there 
is no clear and definite admission that Bahu Indra Deo 
Sahay was the pleader of the plaintiffs. If the 
defendants intended to make any point of such 
admission by imDlication contained in tbe petition filed 
bv the plaintiffs th ey, should ha.ve cross-exami ned, Proj it 
'Ila||jOn,̂ .this::point. ■ "Thê â  ̂ Proiit. Ba! .was
not drawn to the alleged admission contained in the 
jvetitjon, and/:i of any explanation of
Proiit -Bai, I am not disposed to attach much 
importance to the alles:ed admission Gont.n.ined in the

■ petition. Tbe evidence is clear, and definite'th,at-rtie 
name of Indra Deo Sahay does not appear in the 
printed list of Vakils in the and that Bal̂
Tndra Deo Sahay was not the regular pleader of the 
plaintiffs but was only engaged for iiling the 
compromise petition, Tndra Deo Saha,t admits that 
he rh(\ not know the plaintiffs but that he accepted the 
word of the person, who actuallv saw him and thought

738 THE INDIAN LAW EIPOBTS 5 [TOL,. II.,



that he was acting on behalf of the plaintiffs. I have 
no doubt whatever that a gross and deliberate fraud isidho 
has been practised upon the Court and that the Court 
was persuaded to sign a decree to which the plaintifis 
had never consented, and that upon the representation 
made to the Court that the plaintiffs had consented 
to it. .

The question then arises whether the Court had 
power to set aside the compromise decree either in 
review or in the exercise of its inherent power. There 
is a long list of cases of the Calcutta High Court, of 
the Bombay High Court and of the Madras High Court 
in which it has been broadly laid down that a Court 
has inherent power to correct its own proceedings when 
it is satisfied that in passing a particular order it 
was misled by one of the parties. It was urged before 
us on behalf of the defendants-appellantsi that the only 
remedy is by suit and that once the decree has been 
signed there is no jurisdiction in the Court to set it 
aside on the ground of fraud. A distinction has been 
drawn in the cases' of the Indian Courts between 
a fraud practised upon a party and a fraud practised 
upon the Court. It has been laid down that where 
the question is whether there was a consent in fact, 
there is power in the Court to investigate the matter 
in a properly constituted application and to set aside 
the decree if it is satisfied that a party never in fact 
consented to it but that the Court was induced to pass 
the decree on the fraudulent representation made to 
it that the party had consented to it, but that where 
there is a consent in fM , that is to say, ŵ  
parties have filed a compromise petition and they admit 
that they have filed it buly one of the parties alleges 
that his consent was procured by fraud, the Court 
cannot investip;ate the matter either in review or in 
the exercise of its inherent power, and that th^Qpfy 
remedy of the party is to institute a suit to set'^mae 
the decree on the ground of fraud. In other words, 
the factum of the consent can be investigated in 
summary proceedings, but the reality of the consent 
cannot be so investigated. In H aM m gir v. Basdea

FATSA SEBIIB.. .. ' 8̂7



1923. SaU (1) it Wias held by Moofeerjee and Caspersz, J.J.,
sabho that where an order is obtained from the Court on the
Sab&n allegation that both parties had assented to it and it
^  is asserted by one of the parties that he never consented

ajtamt to the order in question, it is open to the Coiii’t to
review the order and recall it. In Peary Choiidkary v. 

3a8, s. Sonoo Das (2) it was held by Chatter jea and
Grea>Y0 s, J.J., that it is the inherent power of every 
Court to correct its own proceedings when it lias been 
misled and that it has complete Jurisdiction to recall 
the order on being apprised of the true facts. In 
Basangowda Hanamantgowda Patil v. ChAmrMgiri- 
gowda î ) the facts were that in the course of a suit 
a compromise was presented which was signed by the 
defendants’ pleader who was not especiially authorized 
in that behalf. The Court passed'a decree in terms 
of the compromise. 5he defendant then applied to 
set aside the decree on the ground that he did not engage 
the pleader and that he mever authorized the pleader 
to oompromise the suit. The Court set aside thie decree 
and set down the suit for heariiig On appeal it was 
argued in the High Court that there was no section in 
the Code which entitled the party to ask the Court to 
reopen the suit and set aside the decree in a summary 
manner. Chand'avarkarv J , , in upholding the con
tention of the respondent, said as follows : “ What
the defendant: says is that there was a suit againstV 

: him,: and t t e  th.e suit was declared to have enaed by 
; teasoH of a deeree passed with his consent. He never'/ 

consented, and the result has been that th r̂e has been 
fraud committed upon the Court The Court was 
persuaded to sign a decree to which the defendant had 
never consented, and that upon the representation thâ t 

: /he' had;consented to it. ; -^erefore, once the Court; is ■
: : asked to;'go:: back :tip^ its own procedure, it Is; not''' 
':  ̂a |̂tlestion̂  whether; there is any - 'seotioii: in': the ■ ■ Civil'

: Procedure Code to:; warrant: the: action of the- Cotu't ■ 
amending its; proceedings. It is an inhereTit powej- 
of every Coiirt to correct its own proceedings where it

(1) (1912-13) 17 CaL W. N. 63L (*7(1914^ i5)lF o^ rw 7irim
/■;.(»),,<1910) 408,:
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has been misled.” :A similar view lias been taken in 
the Madras High Court [see Vilahatliala v. Vayalili^) J. sadso 
These decisions,, though not binding on this Court, are 
entitled to\ the greatest respect, and we have been . v. 
referred to no decision which lays down a contrary rule 
in cases where it is asserted by a party, not that the 
consent was obtained from him by fraud, but that 
there was no consent in fact on his part. As I have 
said before, a distinction has been made in the Indian 
Courts between the cases where a party comes to Court 
and complains that he never consented to the order at 
all and the cases where a party comes to Court and 

‘admits that he did consent to the order but complains 
that his consent was obtained by fraud. In the one 
case the fraud is upon the party; in the other case, 
the fraud is upon the Court ; and it is well-established, 
so far as the Indian Courts are concerned, that the 
Court has inherent jurisdiction to set aside the order 
when it is apprised of the fact that it was induced to 
sign the decree on a fraudulent representation of facts 
made to it,

In my opinion the order passed by the Court below 
is right and I would dismiss this appeal with costs.

Kitlwant Sahay, j.~—I agree:.
A f f e { ^ S s m s s 0 d , ;
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Befffre Das ^m'd Kulwant Sahay , J J .
SUBAJBEO N.^BAYA]Sr:SING-H •

V, 19^-

PAETAP EAI.'*' Im j'ls .
Afpeal—-‘dismi&sal of, for default^fresh appeal, iDhetheT 

'bai'red— G'Ode of Giml Procedure, 1908 (Act F  of 1908),

•^Appeal from Appellate Order No. 245 of 1932, from an Order of 
Babu Brajendra Kamar Ghosh, Subordinate Judge ©f MxtfiaffaipTir̂  dat«d 
the 10th July, 1923, confii’miiig an order of Babu Uevi Prasad, MuasiS 
of Hajipur, dated the 14th May, 1921.

(1) (1914) 27 Mad. L, 3, 172.


