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decisions of the Calcutta High Court in Christiane _ 1%
Sens Law v. Proshad (’howdhu} y (1) and Lokenatl Pawomo
Singh v. Guja Singh (%), time would begin to run from  Buum
the date of the decree of the High Court. ; ANAND

. . Tragvz,
The order of the Court below is right and this K
appeal must be dismissed with costs. Das, J

KULwaNT SAHAY, J.—I agree.

Appeal dismissed.

APPELLATE CIVIL.

Before Mullicl and Macpherson, J.d.

N o May, 1
ABDUL HAMID.*

alortgagee-Decree—Ilight of decrée-holder to choose order
of sule—mortyage of several dtems of properly—eguity of
redemption in one ilem purchased by morlgagee—decree on
the mortguge—liability of the other items—sale of the ttems
purchased by the mortgagee, right of latter to apply to set
aside—order setting aside sale, appeal from order reversing ;
whether second appeal lies from—~Code of Civil Procedure,
1908 (Act V of 1908), Order XXI, rule 89, and section 115.

The holder of a mortgage decree, in the absence of any
direction in the decree 1o the conirmvy, and of any equities
created against himself, is entitled to sell the mortgaged
properties in whatever order he chooses.

But when one of the properties has been put up for sale
and purchased bong fide by a third person the sale cannot
be set aside merely on the ground that the executing court

declined to put the properties up to sale in the order requued .
by the decree-holder v

* Appeal trom Appellate Order No. 186 of 1922 from an - order of .
Rai Bahadur Jadunandas Prasad, District -Judge of Pumea, dated ‘the
16th March, 1822, confirming an order of Babn Ha,rﬂmr Prasad, Bubordinate
Judge of Pumea., dated the 11th December, 1920,

(1) (1824-15) 19 .Cal, W. N. 287. - (2) (19156-16) 20 Cal, W. N. 178,
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When a mortgage covers several itews ol property and
the morigagee purctuses bie equity of redemplion in one of
the iems, he is entibled, in execution of & decree on the
mortguge, to recover only w proportionate share of the
morigage money from the other items, und, therefore, he is
entitled to put those ibems up to sale only lor the reduced
amount and not for the entire mortgage debt. When
a morbgagee has purchased the equity of redemption in cne
of several items of property covered by & mortgage and that
ibem is subsequently sold i exceution of a decree on the
mortgage, the mortgagee decrec-huider is cntitled to apply
under Order XXI, rule 84, for leave to deposit the decretal
amount and interest in order to have the sale set aside.

No second appeal lies from an appellate order reversing
an order granting leave for the deposit of the decretal amount
and interest under Order XXI, rule 89, Civil Procedure Code.

It is the settled praciice of the Pubuw High Court to treak
a-refusal to accept a deposit under Ovder XXIT, rule 89, as
a refusal to exercise jurisdiction, and, therefore, un applica-
tion in revision 1s maintainable ngainst sach vefusal.

Appeal by the decree-holde.

The facts of the case material to this repoet were
as follows :—

A mortgagee whose bond covered four lots of
property obtained a preliminary decree on lis
mortgage on the 28th July, 1918. On the 16th April,
1918, he purchased the equity of redemption in plot
No. 1 in execution of a money decree which he had
obtained against the mortgagor. The final decree in
the mortgage suit was passed on the 13th July, 1919,
and on the 4th August, 1920, the decree-holder took
out execution and applied for sale of lots 2, 8 and 4
only. The judgment-debtor objected and the execution
case was dismissed. In a subsequent application for
exeeution the decree-holder entered in the list of
properties to be sold all the four lots but he requested
that lot No..1 should be sold last on the ground that
he had purchased the equity of redemption. The
judgment-debtor opposed this application and on the -
11th December, 1920, lot No. 1 was put up to sale
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- and sold to Latifur Rahman, and the whole decretal
amount was realized therefrom. The decree-holder
appealed t® the District Judge who dismissed the
appeal. The decree-holder then preferred second
appeal No. 156 of 1922 to the High Court on the ground
that, in the absence of any direction in the decree to
the contrary and of any equities created against him-
self, he was entitled to sell the mortgaged properties
in whatever order he chose.

After Latifur Rahman had purchased the
properties the decree-holder applied under Order XX,
rule 89, for leave to deposit the purchase money with
interest and to have the sale set aside. The executing
Court granted the application but this decision was
reversed by the District Judge, on appeal, on the
ground that the decree-holder had created an equitable
estoppel against himselt by mnot stating in the sale
proclamation that he had purchased the equity of
redemption. Against this order the decree-holder
preferred appeal No. 156 of 1922 to the High Court.

Syed Mohamad Tahir, for the appellant.

S. N. Dutt, for the respondent.

Mutrick, J.—Appeal No. 156 of 1922 is preferred
by a mortgagee whose mortgage lien covered four lots
of property and who obtained a preliminary decree
against the respondent on the 28th July, 1918, and
a final decree on the 13th July, 1919. Meanwhile, on
the 16th April, 1918, the appellant had bought the
equity of redemption in lot No. 1 in execution of
a money decree which he had obtained against the
respondent. Then on the 4th Awugust, 1920, the
appellant took out execution of his mortgage decree and
applied for the sale of lots 2, 8 and 4 only, but to this
course the judgment-debtor objected and the execution
case was dismissed. In his next application for
execution the appellant entered in tl?e. list of the
properties to be sold all the four lots but he requested
that lot No. 1 should be sold last” because he had
purchased the equity of redemption in it. The
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judgment-debtor opposed this prayer and on the 11th
Decomber, 1920, lot No. 1 was put up to sale and the
whole decretal debt realized therefrom. ¢

The appellant thereapon appealed to the District
Judge but without success; and he files the present
second appeal on the ground that i the absence of any
direction in the decree to the contrary and oi any
equities created against himself he was entitled to sell
the mortgaged properties in whatever order he chose.
T think this contention is well founded. The purchase
of the equity of redemption split up the mortgage and
the appellant beczme entitled to recover only a pro-
portionate share of the mortgage money by the sale of
lots 2, 3 and 4. He was not entitled to sell these three
lots for the entire debt and all that the execution Court
could compel him to do was to sell lots 2, 3 and 4 for
the reduced amount. But the Court could not compel
him to sell lot No. 1 and its order was therefore had.

But the lot having been purchased hy a third party
bond fide and without notice, we are unable in this
appeal to set aside the sale.

Tt is alleged, by the appellant, that the purchaser,
Latifur Rahman, is a benamidar for the judgment-
debtor, but that has not been proved. The appellant
might perhaps have been in a better position if he had,
when the Court decided to sell Iot No. 1. declined to
nroceed with the execution and preferred an appeal:
bt as matters stand this second appeal must be
dismissed with costs.

Appeal No. 155 of 1922.—This appeal has heen
heard with the above appeal No. 156.

It appears that after Latifur Rahman purchased
the property, the mortgagee made an application under

- Order XI, rule 89, for leave to deposit the purchase

money with interest and to get the sale set aside. The
Mpnsjf decided in the appellant’s favour, but the
District Judge in appeal held that in putting the four
properties up to sale without stating in the sale
proclamation that he had purchased the equity of
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redemption in lot No. 1 the appellant had created an ___ %%
equitable estoppel against himself. He accordingly Awuw
reversed the Munsif’s order and dismissed the A
appellant’s application. Against this order the Asow
appellant files the present appeal. Hikaao.

Tt is clear no appeal lies but the appellant asks™™™™ J-

that his petition may be treated as an application for
revision. In the special circumstances of this case we
grant his prayer and proceed to consider the merits
of his case.

Far from attempting to conceal that he was the
nurchaser of the equity of redemption the appellant
had from the moment that he filed his first execution
case strenuously contended that lot No. 1 could not ke
sold because he was its owner by purchase and T can
see no representation on his part by reason of which
the auction-purchaser was induced to change his
position. T think, therefore, that there was no
equitable estoppel in the case.

The next question is whether the appellant was
entitled to make the deposit. Tn my opinion his
purchase of lot 1 did not extinguish the equity of
redemption; the right purchased was in the first place
not co-extensive with his right as mortgagee and in
the second place here the presnmption of an intention
to keep the security alive is very strong.

Therefore he was, at the time of the mortgage sale,
the owner of the property, and he was competent to
make the deposit under Order XXT, rule 89, of the
Civil Procedure Code; in my opinion the Munsif’s
order, setting aside the sale, was right and the learned
District Judge was wrong in reversing it. :

- It is however contended by the opposite party that
this is not a case in which we can interefer under
section 115. The reply is that it is now the settled
practice of the Court to treat a refusal to accept
a deposit tendered for the purpose of setting aside
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a sale as a refusal to exercise jurisdiction and I think
that the present application is maintainable under
section 115.

The result is that the application is allowed with
costs : the order of the District Judge is set aside and
that of the Munsif restored. The a.ppoll ant ig entitied
to his costs in the Court of the Munsif and the District
Judge.

MacprERSON, J.—1 agree.

Application allowed.

APPELLATE CIVIL.

Before Mullick and Macpherson, J.J.

JUGAL KISHORE NARAYAN SINGH
V.
BHATU MODI *

Rent Decree—execution of—sale subject to another rent

decree—effect of—Rstoppel, whether can be based on a repre-
sentation as to a proposition of law.

Where 4 holding has been sold in execufion of a rent
decres it cannot ordinarily be sold again in execution of sny
other decree for rent due by the same tenants, except where
the court has, though irregularly, allowed the holding to be
seld subject to a liability to satisfy another cmtstandmg decree,
and the auction purchaser is a etmnger

When the auction-purchaser 19 the  decree-holder the
exception does not apply.

- Therefore, when the holder of two rent decrees canses
the holding fo he sold in execution of one of the decrees
subiect to its liability for the other decroe, and purchases the
holding at the execution sale himself, he is entitled to

*Appaal from Appellate Order No. 248 of 1922, from an order of

y District Tudge of Monghyr, dafed the 20th
August, 1922, conﬁrmmg zm nrder of M. Thtisham Al Khan, Subordinate
Tndgs of Monghyr, dated the 20th December, 1921,



