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CIVIL REVIEW.

Before Das and Macpherson, J.J.
SHAM SUNDAR SINGH
1923. . . R )

March, 2L MUNSHI MUSHAHEB LAL.*
Code of Ciwil Procedure, 1908 (det V of 1908), Order
KXI, rule 90—Application Lo set aside sale—compromise on
condition  that  wnount  paid by cerlan - dale—amount
deposited, and court asked not to puy the amount to deerec-

lwlders—objeetion to payment to decree=holders subsequently
wilhdrawn—sale sct aside.

An application under Order XXI, rule 90, to set aside
& sale was compromised ou the terws that if the judgment-
debtors paid to the decree-holders o certain sum by the
23rd Feptember, 1921, the sale should be set aside but that if
such sum was not paid by that date the application would
stand dismuissed. On the 19th September, 1921, the judg-
nienb-debtors deposited the money in cowrt and invited the
court to sct aside the sale.  They olso petidoned the court
not Lo pay the wouey to the decree-tolders until the decision
of u resular suit which they proposed to institnte againat the
dveree-bolilers, and which was in fact institnted on the 24th.
(n the 23vd the decree-holders filed a petition praying thab
the sale should not be set agide as the deposit made hy the
judgment-debtors was a conditional deposit. While the
matter was being argued the pleader for the judgment-debtors
informed the court that his clients had no objection to
the money being withdrawn by the decree-holders. On the
9th November the court set aside the sale.  Held, on second
appeal from an sppellafe order reversing the order setting
aside the sale, that the deposit by the judgment-debtors was

a valid deposit. The order of the first court was accordingly
reslored.

Dulhin Mothura Koor v. Bansidhar Singh(t), followed.

- #Civil Review No. 304 of 1822, from an order of (. J. Monahan, Heq,,
District Judge of Monghyr, dated the 6th July, 1922, setting sside the

decision of Babu T. D. Mukharji, Subordinate Judge of Monghyr, dated
_the 9th November, 1921, -

(1) (1811) 10 Ind. Cas. 880,
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Application hy the judgment-debtors.

The facts of the case material to this report are
stated in the judgment of Das, 1.

Abani Bhushan Mukherji, for the appellants.

Ram Prasad, D. C. Varma and Janoak Kishove,
for the respondents.

Das, J.—I am unable to agree with the view taken
by the learned District Judge.  On the 22nd December,
1820, a sale of a certain property took place in execution
of a certain decree obtained by the opposite party as
against the petitioners. On the 21st January, 1921,
the petitioners applied for setting aside the sale under
the provision of Order XXI, rule 90, Civil Procedure
Code. On the 23rd January, 1921, the parties entered
into a comnromise, the terms of the compromise being
that if the judgment-debtors paid the sum of Rs. 2,695
‘to the decree-holders, on or before the 23rd September,
1621, the sale would be set aside, but that if the sum
of Ra. 2,695 was not paid to the decree-holders within
the time allowed, the application for setting aside the
sale would stand dismissed an:d the sale would be
confirmed.  That was the position on the 23rd
January, 1921. On the 19th September, 1921, the
petitioners deposited the sum of Rs. 2,695 in Court
and invited the Court to set aside the sale. The
petitioners also applied to the Court that the money
should not be paid to the decree-holders until the
decision of a regular suit, which the judgment-debtors
were about to institute, against the decree-holders.
It appears that such a suit was in fact instituted on
the 24th September, 1921. On the 23rd September,
1921, the decree-holders filed a petition praying that
the sale should not be set aside as the deposit made by
the judgment-debtors was a conditional deposit which
had in effect prevented them from withdrawing the
money from Court.  The learned Subordinate Judge
rame to the conclusion that the payment of the money
to the decree-holders could not be withheld, and on
the 9th November the learned Subordinate Judge set

aside the sale. It appears that while the matter was

1623,
SHAM
SuNDpAR
SINgH

D,
MuUNsHT
MusHAHED

Law,



1923,

SHAM
SUNDAR
BINGH
.
MuxsHT
MuosuarEs
T.AL,

Das, T

586 THE INDIAN LAW REPORTS, [vor. 11

heing argued hefore the learned Subordinate Judge,
the judgment-debtors, through their pleader, intimated
to the Court that they had no objection to the money
heing withdrawn by the decree-holders. The question
which the Courts below had to consider was whether
the deposit made by the judgment-debtors-on the 19th
September, 1921, was an unconditional deposit or a
conditional deposit. The learned Subordinate Judge
came to the conclusion that the deposit was an
uncondlitional one, whereas the learned District Judge
in appeal has taken the contrary view.

T am not, as at present advised, prepared to assent
to the proposition that the deposit was a conditional
one. It s, in my opinion, one thing to make the
deposit subject to a particular condition; it is another
thing to make the deposit and to apply to the Court
that the party entitled to withdraw the money from
Court should not withdraw it until a particular
decision is reached in a particular case. T will, how-
ever, assume that the deposit on the 19th September,
1921, was a conditional deposit. The question still
rernains whether there was anything which happened
afterwards which prevented the Court from giving the
appropriate relief to the judgment-debtors. The
indgment-debtors, through their pleader, intimated to
the Court that they would not object to the money heing
withdrawn by the decree-holders, and as a matter of
Fact they took up that position before the decree-holders
made any application for withdrawal of the money
from Court. The case, in my opinion, is governed
hy the decision of the Calcutta High Court in Dulhin
Mothura Koer v. Bansidhar Singh (). In that case
the judgment-debtor made the deposit under
Order XXI, rule 89, on the last day for making a
deposit, and the petition by which he made the deposit
prayed that the money was not to be paid out to the
decree-holder auction-purchaser till the disposal of a
suit which had been commenced hy the petitioner in
another Court; but it appeared that when objecfion
was taken by the decree-holder that the deposit was

(1) (1811) 10 Jnd. Ces. 80.
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not an unconditional deposit the judgment-dehtor with-
drew the objection. Mookerji, J., in delivering the
judgment of the Court, said as follows: “Now, it is
perfectly true that a deposit under Rule 89 of
Order XX1, in order that it may be a valid deposit,
must be unconditional, because the deposit is to be
made for payment to the purchaser and the decree-
holder. When. therefore, a deposit is made with a
condition that the sum may not be drawn out. at once
but may be retained in Court until a certain event has
happened, it is not a good deposit within the meaning
of the rule.........cococivicnnn, It appears, however,
that the deposit was accepted by the Court without
any question, and as soon as ohjection was taken by
the decree-holder, the petitioner withdrew the
condition, so that the money became available for pay-
ment to the decree-holder before he had made any
attempt to withdraw the money from Court. Under
such circumstances, we are not, prenared to hold that
the deposit was invalid and not sufficient for reversal
of the sale. ~The position might have heen different. if,
upcn obiection taken by the derrea-hiolder. the netitioner

had persisted in her effort to annex a condition to the

deposit.  The decree-holder was not prejudiced in any
manner hy the insertion of the prayer in the anplication
of the petitioner that the money should be retained in
Court, and he was substantially in the same position
in the end as if such prayer had never been made.  We
must consequently hold that there was substantially
a valid deposit within the time limited by law,
sufficient for reversal of the sale.”

In my opinion in the circumstances which have
happened, we must regard the deposit made by the
Jiudgment-debtors on the 19th September, 1921, as a
valid deposit. That heing so, the order of the learned
District Judge must be set aside and the order of the
Conrt of firgt instance must be restored. There will
be no order for costs. , '

Maceprerson, J.—I agree.

Order set oside.
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