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or the shares of the different defendants also amongst
themselves, and therefore in such a case the value, for
the purposes of jurisdiction cannot be the value of the
plaintif’s share only, because the Court deals with
the entire estate and effects partition not only of the
plaintif’s share but of the defendants’ shares also.
Moreover a decree in a partition suit is engrossed on
a stamped paper as required by Article 45 of the Indian
Stamp Act, the stamp duty being payable not only on
the value of the plaintiff’s share but on the value of all
the shares separated and this clearly shows that the
value of the plaintiff’s share alone cannot determine
the jurisdiction of the Court.  The Calcutta High
Court has uniformly adopted this view and I feel
inclined to follow the same. In my opinion the
preliminary objection fails and the appeal was properly
presented to this Court. _

The result is that the decree of the learned
Subordinate Judge is set aside and the case is sent back
to him for disposal. :

Das, J.—1I agree.,

Case remanded,

APPELLATE CIVIL.

Bejore Das and Kulwant Sahay, J.J. .
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_(J@de of Cwil Procedure, 1909 (det V of 1908), section
11~Res - judicata—Mortgage —sust—allegation by person
impleaded as subsequent mortgagee that he is prior moriga-
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Where a person who is impleaded in & suit on s mortgage
on the ailegation that he is a puisne movtgages 1iles a written
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statement alleging hat he is a prior mortgagee, but does not
otherwise contest the suit, and the judgment in that suit
proceeds on the assumption that he is a puisne mortgagee, he
1s not entitled subsequently to allege in 4 suit on his own
bond that e is o prior mortgagee,

Lachmi  Narayan Marwari v. Chaudhuri Bhagwat
Stugh(1), Radha Kishun v. Khurshed Hossein(%), Muhammad
Toraliim flussa¥n Khan v, Ambika Prasad Singh(®), aed
Srigopal v. Pirthi Stngh (%), veferred to.

Appeal by the plaintiffs.

This was an appeal by the Flaintiffs against
a decree of the Subordinate Judge of Monglhyr
dismissing their suit to enforce a mortgage bond. The
hond was dated the 1st November, 1903, and it was
executed by the defendants Nos. 1 and 2 and one
Hargobind Prasad Singh, father of the defendants
Nos. 5 and 6, in favour of Amrit Singh and Uzir Singh
whose heirs and representatives the plaintiffs were, for
a sum of Rs. 2,000. The property mortgaged therein
was a 2-annas 7-dams 10-cowries 11-bouris share of
village Asthawan. Defendants 3 to 6 were the
members of the family of defendants 1 and 2 and
defendants 7 to 15 were alleged to be subsequent
purchasers and mortgagees. The suit was contested
by the defendant No. 11 and by the guardian ad litem
of defendant No. 6. The other defendants did not
appear. The only respondent who contested this
appeal was defendant No. 11 who raised various pleas
in bar of the suit, the principal pleas being that the
snit was barred by 7es judicate and that the suit was
bad for non-joinder of parties. The Subordinate
Tudge dismissed the suit holding that it was barred by
res judicata and that it was bad for non-joinder of
varties. Three points were taken by the Vakil for
the plaintiffs-appellants : First, that the Court below
was wrong in holding that the suit was barred by res
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judicata; secondly, that it was wrong in holding that _19%.
the suit was bad for non-joinder of parties; and ¢Airdly, La Bemsm:
that the Court below was wrong in dismissing the whole ~ Swme=
suit, whereas he ought in any event to have passed « Gun Passan
decree for sale of the share of the mortgaged properties — Swos.
not covered by the mortgage of the defendant No. 11.

Susil Madhad Mullick and Guru Saran Prased,
for the appellants. |

K. P. Jayaswal (with him Bimola Charan Sinha),
for the respondent.

Kurwant Samay, J., (after stating the facts set
out above, proceeded as follows) :—

The first point of res judicata arises under the
following circumstances: It appears that Babu
Bihari Lal, a cousin of defendant No. 11, had
a mortgage, dated the 26th January, 1908, over 1-anna
8-dams 10-cowris of Mauza Asthawan, executed in his
favour by the predecessors of defendants Nos. 1 and 2
for a sum of Rg. 9,625. After the death of Babu
Bihari Lal, the defendant No. 11 brought a suit on
the said mortgage. That was snit No. 78 of 1914, and
a certified copy of the plaint of that suit has been
produced and marked as Exhibit 5 in this case. In
that suit Amrit Singh and Kamta Prasad Singh, who
are plaintiffs Nos. 1 and 7 in the present action, were
impleaded as defendants and in the plaint it was
alleged that they were subsequent mortgagees inasmuch
as the plaintiff's (the present defendant No. 11) mort-
gage was executed to satisfy a prior mortgage of the
year 1895, and, therefore, he acquired a priority over
the mortgage of the present plaintiffs, Kamta Prasad -
Singh did not appear in that suit, but ‘Amrit Singh
filed a written statement, which is marked Exhibit 4
i this case, and in that written statement Amrit Singh
alleged that his mortgage was prior to the mortgage of
defendant No. 11 and the latter could claim no priority
over him. After filing this written statement Amrif
Singh or Kamta Prasad Singh never appeared in this
- suit and never took any steps to prove their priority
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over the morigage of the defendant No. 11. The
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inption that Amrit Singh and Kamta Prasad
Snigh were subsequent mortgagees and the decree it
it suit, which 18 warked Fahibi¢ 6 in this case,
divected :

“ That the defendants do pay the decretsl amount within four
months and that in sass of delault the same be roalized by sale of the
mortagaged  property.

Thereafter Awmrit Singh filed a petition on the 20th
wly, 1916, for a rehearing of the suit under Order IX,
ruie 13, Civil Procedure Code, but this application
wos also dismissed.  Therefore, the position was that
inn the suit No. 78 of 1914, the defendant No. 11
clearly alleged that his mortgage was prior to that ol
the present plaintiffs and the decree in that suit
divected the sale of the property in the event the
cefondants in that suit, including the plaintiffs in the
present suit, failed to pay up the decretal amount.
The decree was executed 1n due course and the mortgage
vraperty, 1-anna 8-dams 10-cowris in Asthawan, was
sold and purchased by the defendant No. 11. The
plaintiffs in the present suit contend that as their
mortgage was in fact prior to that of the defendant
No. 11, they weve not necessary parties in the suit of
the defendant No. 11 and that it was not necessary for
the:n to prove their priority in that suit and therefore
the decree passed in that suit does not operate as res
judicate in the present suit. This contention cannot
be sugtained. Tt may be that as a matter of fact the
plaiutiffs’ mortgage was prior in time to that of the
defendant No. 11, Tt is very likely that the allegation
of the defendant No. 11 in his plaint of the suit of
1814 that he was entitled to priority on account of
the money advanced under his bond being used in
satisfying a prior debt was false. But it was on the
alivgation, true or false, that the plaintiffs in the
present action had a subsequent mortgage that they
were impleaded as parties in that suit.” It was their

o
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dutv in that suit to prove that that allegation was
incorrect. The mere filing of the written statement
in that suit was not sufficient. It was no proof of
priority but a mere allegation of priority, and once
‘their mortgage was attacked as being subsequent fo
that of the defendant No. 11, it was their hounden
duty to prove that it was not so. Having failed to
appear and prove their priority in thé suit of 1414
the plaintiffs, in my opinion, are now estopped from
claiming their priority in the present suit. Reliance
has been placed by the learned Vakil for the appellant:
~on the case of Lachmi Narayan Marwari v. Chaudhiri
Bhagwat Singh (1), but in that case it does not appear
that in the suit of the subsequent mortgagee whersin
the prior mortgagee was made a party there was any
allegation disputing his priority and from the report
of the judgment of that case it does not appear what was
the form of the decree passed in that case. Asamatter
of fact, from the extract of the judgment of the Dennty
Commissioner, Subordinate Judge, given in the report
of that case, it appears that the question of priority
was left open. In any event Sultan Ahmed, J., in
that case clearly says: ‘At the same time the puisne
mortgagee may make a prior mortgagee a party to the
suit. If he does so, the purpose of making a prior
mortgagee party should be clearly stated; hut, if no
purpose is given in the plaint or provided for in the
decree, the prior mortgage will not be affected bv the
indgment in any way. Where no relief is claimed, the
subject-matter of the action is the interest of the
mortgagor minus the interest of the first mortoagee,
and in such a suit, in my opinion, no investigation as
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to the validity or extent of the prior mortgage can -

possibly be made.” In the case now bhefore us the
purpose of making-the present plaintiffs parties in the
- suit of defendant No. 11 was clearly stated and the
decree clearly directed the present plaintiffs to pay

up the decree and in the event of their failure, a sale.

of the mortgage property was ordered. - This case,
therefore, does not help the appellants. ~ Mr. Swsil

o - (V) (1920) 58 Tndl Css 23
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Madhah Mullick, for the appellants, also relies upon

an Bemas the case of Radha Kishun v. Khurshed Hossein (1),
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Gon Prssip authority in favour of the proposition that where a
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prior mortgagee is impleaded as a defendant in an
action on a subsequent mortgage and it is sought to
disnlace the prior title and to postpone it to the title
of the plaintiffs it is the duty of the priov mortgagee
to prove his prior mortgagee. In that case the prior
mortgagee was joined as a defendant, but it did not
appear whether any and what relief was songht against
him. The plaint of the prior suit was not produced-
and their Tordships held that in the ahsence of any
proof as to the allegation upon which the prior
morteagee was made a party it must be assumed that
he was made a party as a prior mortgagee and the case
came within the terms of section 96 of the Transfer of
Property Act.  Sir Lawrence Jenking in delivering
the judgment observed as follows: “ Consequently,
to sustain the plea of res judicata, it is incumbent on
the Sahus in the circumstances of this case to show
that they sought in the former suit fo displace
Bukhtanr Mull’s prior title and postpone it to their
own. For this it would have been necessary for the
Sahus as plaintiffs in the former suit to allege a distinet
case in their plaint in derogation of Bukhtaur Mull’s
priority.” Tn the present case, the defendant No. 11
in the former suit did allege a distinct case in the plaint
in derogation of the present plaintiffs’ priority.
Therefore this case supports the view taken by me and
it does not help the plaintiffs-appellants. In this
connection reference may be made to Muhammad
Ibrahim Hussain Khan v. Ambika Prasad Singh (2)
where their Lordships of the Judicial Commaittee of the
Privy Council in dealing with a case similar to the
present case held that it was incumbent on the prior
mortgagee to set up his rights under the prior mortgage,
and, not having done so, section 18, Faplenation 2, of

the Code of Civil Procedure, 1882, applied, and that

(1) (1820) I T. R. 47 Cal. 662; L. R. 47 L. A, 1L
{#) (1912) L. I, R. 39 Cal. 527; L. R. 50 L. A. 68,
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the claim of the plaintiffs was barred. Reference may
also be made in this connection to the case of Srigopal v.
Pirthi Singh () where a similar view was taken.
that the present suit in so far as it relates to I-anna
T therefore agree with the Subordinate Judge in holding
8-dams 1G-cowris of Asthawan {s barred by res judicata.

As regards the second point taken by the learned
Vakil for the avpellant, it anpears that (Gopal Saran.
the defendant No. 3 has a minor son named Chinta
Saran who has not been made a party in this suit.
The learned Subordinate Judge has held that the whole
suit is bad inasmuch as Chinta Saran is a necessarv
party and that on acrcount of this defect the whole suit
ought to be dismissed.  The learned Counsel for the
reshondent does not support this part of the judegment
and in my opinion, having regard to the circumstances
of the case, it can safely be held that Gopal Saran
represents the interests of his son and that the suit
ought not to fail on this ground.

As regards the third point, as T have already
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stated, the property morteaged in the hond of the

plaintiffs was a 2-annas 17-dams 15-cowris 11-bouris
share of the village Asthawan and only 1-anna S-dams
10-cowris was mortgaged in the bond of the defendant.
No. 11 and vurchased by him.  There is no reason why
the plaintiffs should not get a mortgage decree for the
sale of the remaining share of 1-anna 9-dams 5-cowris
11-bouris of Asthawan.

The result, therefore, is that the decree of the
Court below will be modified and an ordinarv mortgage
decree will be passed in favour of the plaintiffs for the
sum that may he found due on an account bemng taken
for principal and interest at the hond rate up to the
date of decree and for four months thereafter. = The
defendants, other than the defendant No. 11 must pay
up the amount within four months from this date,
failing therein 1-anna 9-dams 5-cowris 11-bouris share
of mouza Asthawan will be sold for realization thereof.
The principal amount is to carry interest at the liond

(@) (1902) 24 AN 420; L. B. %9 T, A Jas.
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1928 prare up to the date of decree and for fonr months
Lar Bemer | 0eveatier and atier that the entire amount will CarTTy
SINe@intevest ab G per eend. per annam. The defendant
Gur Prasen WO 1] (respondent) 5 entitled to the costs of this
SNer. appeal
Phaw o Jde o Tagree
Decree modified.

REVISIONAL CIYIL,

Bejore Madiick awd Buekywill, J. J.
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Bailwuys del, 180 Clel [N of 1890), seelions 74, 15, 162
Risk Nole Vorm De-—Consiguieni of yoods al owner’s r.8k—
loss of purt of consignment——suit for compensation for non-
delivery—onug probandi—Conirael Aet, 1872 (JX of 1872),
section 161.

Where o person who hid entrusted theve bales of twist to
o railway company for cunviage af owner’'s risk (Risk Note
Form B), sued the Comypany lor compensation for non-delivery
of one of the bules, held, that the suit was on the contract
and not in toit.

Held, further, cn a plea that the company was exonera-
fed from liabiliby for the Joss hy the berms of the contract,
(i) that the burden of proof lay in the first instance upon the
company to prove that the loss was such a8 was contemplated
by the contract, and that when this had been done it shifted
upon the plaintiff to shew that the loss was due to the wilful
neglect of the company or its servants;

(i) that the loss referred to in the contract was loss
to the owner, and, therefore, that delivery to-a person other
than the consignee was such a loss as was contemplated by
the contract;

# Civil Revision No, 236 of 1922, against a- decision of Mr, A. N
Mitter, Sccond Subordinate Judge of Gaya, dated the 27th March. 1852,



