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continues, the smit cannot he barred by limitation. %%
‘Although certain observatidns in Chukkun Lol's Mavusw
“case (1), which was a suit for the construction of a Wil] Mgeoun
by a reversioner, may seem to support this view, I think  Hsa
with great respect that, if it was intended to Jay down  ghear
the general proposition that there is a continuing right DALLAY
to a declaratory decree in respect of property so lon TR
as the right to the property is not extinguished, the MW J
proposition is too widely stated.  The principle of

section 23 of the Limitation Act, which deals with
continuing wrongs, can have no application to

a declaratory suit and there is no recurring cause of

action for a declaratory relief. Tt is to be noted that

the decision in C'hukkun Lal’s case (1) has been reversed

by the Privy Council in Lolit Mohan Roy v. Chulkkun

Lal (?) on another point.  Their Lordships did not

consider the question of limitation but T venture to

think that limitation began to run when the defendant

did the first act prejudicial to the plaintiff’s title. .

In any event the facts of the present suit are
different and it is in my opinion clearly harred hy
limitation as it was instituted more than six years after
the date of the alienation.

The result is that the appeal is dismissed with
costs.

Ross, J.~1 agrée. .
Appeal dismissed,
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entire cstate and clso fractional share in specified mouzas, .
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may be made—Jurisdiction of ewil court to declare partition
void, discussion on.

Clause (3) of section b of the Tstates Parbition Act, 1897,
applies only to cases where & proprietor bag an undivided
ghare held in common tenfmcy in specific mouzas forming part
of the parent estate, that is to say, it applies only to pro-
prietors who have an interest in some out of the tofal number
of villages constituting the estate.

Clause (5) of gaction 5 apphes to cases where g proprietor
has an intersst falling within clause (1) and clause (8), that
is to say, where he has an estate and also an undivided frac-
tional interest in certain specified mouzas. ‘A propriefor of a
makhal which is composed of more than one mouze and who
is in possession of 4 fractional interest in each is not entitled
fo claim an allotment in each mouza representing his assets
in that mouza.

Where a propriefor has an undivided share in some out
of the total number of villages conshtutmq an estate and
also an undivided share in ﬁhe remainder, then he has an
undivided fractional share in the entire estate as well as
an undivided fractional share in a parf, the latter fractional
share being the difference between the larger and the smaller
ghare.

Therefore, where a proprietor has an eight-annas, i.e.,
one-half share in 20 mouzas of an estate comprising 74 mouzas,
and also a 2-annas 8-pies share (i.e., & one-sixth share) in 54
of those mouzas, then his fractional share in the enfire estate
19 -one-gixth and his fractional share in the 20 mouzns is one-
third and he is not entitled fo an allotment within the 20
mouzas in proportion to hig half-share in the same and an
allotment in the remainder in proportion to his one-sixth share.

Under section 4(2) one or mere sharers may, at any. stage,
apply to have their interests formed into ono separate estate
to be held as a joint undivided estate. Therefore such an
apphcatlon may be entertained without contravening the pro-

. visions of section 80 even after cach of the co- sharers ha.s been
given = separate block.

Per Mullick, J —The mere fact thal a DeputV Collector
in effecting a partmon proceeds ander clanre (5) instead of
nider clause (8) Hoes nof entitle the civil court fo enterfain
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Collector were without jurisdiction. Section 119 is a bar
to such a suit.

‘A court is said to exercise jurisdiction when it exercises
its powers to adjust any jural relationship between the parties.
Jurisdiction in this sense must relate to the subject-matter,
pecuniary value, locality and parties : it must be distinguished
from power to do something ordained by sfatute. :

Kalanand Singh v. Kamlanand Singh(t) and Raghunalh
Prasad Narayan Singh v. Khajeh Muhammad Gawhar Ali(2),
distinguished.

‘Appeal by the g)laintiffé.

The facts of the case maferial to this report were

as follows :—

This appeal arose out of a proceeding instituted
before the Collector of Balasore for the nartition of
Mahal Krishnapur in that districE. The original
proprietor, Chakradhar Parhi, left four sons named
Shyama Charan, Bishnu Mohan, Purusottam and
Hrusikesh. The plaintiffs, who were three in number,
belonged to the branch of Bishnu Mohan and’ the first
seven defendants belonged to the branch of Shyama
Charan. The original applicants for partition in the
Collector’s Court were Jagamohan (defendant No. 4),
Gokul (defendant No. B), Sricharan (father of
defendant No. 6) and Banchhanidhi (defendant No. 6)
who jointly owned an 8-pies interest in the mahal,
but after the service of the necessary notices, thirty-
seven other persons who had acquired title by purchases
from the original proprietor were joined in the
proceeding. The Collector in his final award divided
the parties into twenty-two separate groups marked 4
to ¥V and as there was no dispute as to the particular
percons who fell within each of these groups, they are
referred to in the judgment by their respective letters.
They or their representatives were pa:

to by their groups: -

(1) (1912) 14 Ind. Cas. 225.

e letters.
. opresel S_were p the
present suit-and in the judgment they.also ave referred
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The proceeding was instituted on the 12th of

Bapmaanmo January, 1914, in respect of seventy-four mauzas. On

Parmx
e
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Parxur,

the 28th of October, 1916, the Deputy Collector,
Mz, Bose. made a general arvangement allotting maunzas
or parts of mauzas to the varions parties. The present
plaintiffs were by purchase in possession at the time of
the applieation for partition of the following interests
in the mabal : (1) o' 2-annas T-pies share in the entire
mahal; and (2) ah-nnmas 4-pies shave in twenty maeuzas;
and the Deputy Collector placing them in group F
allotted to them a portion of mavza Mandari and either
the whol2 or part of seventeen other marzas, estimating
their aseets at Rs. 10,787-10-4. Thereupon objections
were filed hy the various claimants and on the 27th
Augnst, 1917, Deputy Collector, Mr. Roy, who had
by that time succeeded Mr. Bose, made an allotment
approving of the general allotment made by his
predecessor.  On - the 4th of December, 1917, in
consequence of objections made by the claimants the
matter was vplaced hefore the Collector and he
disapproved of the mode in which the partition was
heing made and directed the Deputy Collector to
proceed vnder sub-clanse (4) of section 5 of the Bengal
Fstates Partition Act and not under sub-clause (1)
of that section*which the Deputy Collector appeared to
him to have done. '

By orders, dated the 21st and 22nd of March,
1018, Mr. Roy made an allotment assigning to the
plaintiffs mevzas Parahan, Uhar and Nuagan in their
entirety and a portion of Mandari, which were four
of the twenty mauzezs in which the plaintifis had
acquired a 5-anna 4-pies interest as above mentioned.
Out of the fifty-four remaining mauzas of the estate
he assigned to the plamtiffs the whole of fifteen and
part of two mauzas. ‘-

On the 4th of September, 1918, the Collector again
disapproved of this allotment and he restored
‘Mr. Bose’s arrangement by allotting to the plaintifis
the entire mauza Mandari with the exception.of a sirip
in the north, and by disallowing the allotment made
in favour of the plaintiffs in respect of mauzas
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Paruhan, Uhar and Nuagan. This last order of the
Collector’s was confirmed by the Commissioner; and
finally also by the Board of Revenue on the 26th June,
1919, in spite of an appeal preferred Dby the
plaintiffs.

The result therefore was that in regard to the
twenty mauzas in which the plaintiffs acquired a
5-anna 4-pies share (subsequently to the acquisition of
a 2-anna 8-pies share in the entire mahal) their interest
now extended only to a part of mauze Mandari, the
assets of that interest being a sum of Rs. 5,234-12-11.

They claimed that they were entitled under the
provisions of section 5, sub-clause (3), of the Bengal
Estates Partition Act to have lands in one or more
mauzas out of the above twenty mauzas the assets of
which would equal their euntire assets in the twenty
mauzas, namely, the sum of Rs. 6,506-1-11.

There was no dispute that the plaintiffs had, in
the entire mahal, got lands the assets of which are equal
to their agsets in the entire mahal which, according to
the figure contained in the judgment of the Deputy
Collector, dated the 21st of March, 1918, was a sum
of Rs. 10,839-1-0, exclusive of the plaintiffs’ interest
in certain sea-shore lands with which the present suit
was not concerned. '

Having failed before the Board of Revenue the
plaintiffs instituted the present suit for the following
reliefs : o R

(a) That it be declared that the partition made by the Revenue

authorities is irregular and illegal and ulira wires;

(b) That-it be declared that the - plaintiffs -arve - entitled to geb

_aggets. fo the extent of 8 annag  interest in the 20
specific villages nentioned - in Schedule A . annoxed - to
the plaint and to the extent of 2 annas 8 pies sharein
the remaining sheuzes of the mehal. - . oo ol

- The Subordinate Judge who tried the suit found
that if there had been any disobedience of the statutory

‘provisions of the Bengal Estates Partition Act on the
part of the Revenue authorities that disobedience at

most amounted to an irregularity and that 4 suit.in
‘the Civil Court for a declaration that the partition
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192 was held without jurisdiction did not lie. He
Baomxanpo accordingly  dismissed the suit and the plaintifls
i preferred the present appeal to the High Court,

Marsoma S. A. Asghar (with him G. P. Des and B. N. Das),
fomav  for the appellants.

B. N. Sinha, B. R. Chaudhuri, S. N. Roy and
S. C. Chutterjee, for the respondents.

MurLick, dJ., (after stating the facts as set out
above, proceeded as follows) :—

Now, the first question that arises is whether in
fact any error was committed by the Revenue
authorities? It the Revenue authorities complied
with the provisions of the Bengal Estates Partition
Act then clearly no suit can lie.  The matter turns
upon the construction of section b of the Bengal Estates
Partition Act (Act 'V, B.C., of 1897) which runs as
follows :

“ (1y If the ioterest of any recorded proprictor who is entitled fo
claim partition is' an undivided share in an estato hold in common
tenancy, he shall be entitled to have essigned to him as his separate
estute, land of which tho assets shull bear the same proportion to the
assets of the parenb esbate as his undivided share in the parent estate
bears to the entire parent estate.

(2) It the interest of such recorded proprietor is the proprietary
right, over specific mauzas or lands forming part of the parent estate and
held by him in severalty, he shall be entitled to have assigned to him
as his separate estate the said mauzas or lands.

{8) 1t the interest of such recorded propristor consists of an
undivided share held in common fenancy in specific mauzas or tracts
forming part- of the parent estate, but not extending over the whole
ares of the parent estate, he shall be entitled to have assigned to him
as his separate estafie land, situsted within such specific mauzas or tracts
of which the assets shall bear the same proportion to the assets of such
specific. mauzas or tracts as his undivided share in sueh specific mausas
or tracts beurs fo the entive mauzas or tracts :

Provided that,.if the interest ol such recorded propristor -consists
of such an undivided share in more than one mauga or tract, he shall
not be entitled to have lend assigned o him in every such mouse or
tract, but the Collector may assign to him ss his separate.estate land
situated in any one or.more of the sald mauszas. or trocts subject to the
condition that the assets of such land are in proportion to the sggregite
of the interests which he holds in sll such mausas or tracts

(4) It the interest of such recorded proprietor comsists partly of
land held in severality, and partly of an undivided share either in the
whole estate or in specific land held in common tenancy, he shall be
entitled fo liave the portion of the compuon land falling by partition’ to
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his share added to the Tand held by him in severalty, and the estate
thus formed shall be assigned to him as his separate estate, so that the
assets shall bear the same proportion to the assebs of the whole estate
as his interest in all the land and undivided shares held by him bears
to the aggregate interests of all the proprictors.

(§) It the interest of such recorded proprietor is of more than one
of the kinds specified in the preceding sub-sections, land shall be
assigned to him as far as possible in accordance with the principles
therein laid down. ”

It is contended by the learned Counsel for the
appellants that as a result of the plaintiff's purchase
of the 5-annas 4-pies share in the twenty manzas they,
at the time of the partition, hecame possessed of an
8-anna share in twenty mauzas, and of a 2-annas 8-pies
share in the remaining fifty-four mauzas, and that
under the provisions of sub-clause ($) of section 5 tney
were entitled in one or more of the twenty mauzas to
an allotment of which the assets shall be proportionate
to their total interest in the entire twenty mauzas.

Thelearned Counsel also applies the same principle
to the 2-annas 8-pies interest of the plaintiffs in the
remaining fifty-four mauzas.

In my opinion this contention is unsustainable.
Sub-clause (3) of section 5 applies only to cases where
a proprietor has an undivided share held in common
tenancy in specific mauzas forming part of the parent
estate but where he has no interest which extends over
the whole estate; in other words, it applies only to
nroprietors who have an interest in some out of the
total number of villages constituting the estate. Tf he
has a share in the remainder also, then it follows that
ho hae a fractiomal {nterest in the antire estate as well

ag & fractinnal interest in a nart, the latter fractional

interest being the difference between the larger and
the smaller interest: that is to sav. if. as in this case,
he bas a half-share in twenty mavzrs and a one-sixth
share in fifty-four mauzas, it must be held that he hasg
a one-sixth share in the entire estate and in the twenty
mouzas - a - fractional interest represented hy the
difference between one-half and one-sixth. = That is the
view taken by the Deputy Collector, who passed the
order, dated the 28th August, 1917. 'Although the
Collector appears from his order; dated the 4th of
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DNecember, 1917, to have been of the erroneous opinion

Ranmarawro that the case fell within sub-clause (4) of section 5, in

the result his final order of the 4th September, 1918,
was correct.  The plaintiffs in fact are proprietors
coming within sub-clause (1) and sub-clause (3) of
sectionn & and, therefore, under sub-clause (5), the
Deputy Collector was entitled to make the allotment
as far as possible in accordance with the principles
contained in the first two of these sub-clanses. In this
case 1t has been found impracticable to give to the
plaintiffs in maewze Mandari or in any other mauza
within the twenty mawuzas, an interest which will
compensate the plaintiffs for their entire interest in
the twenty mawzas. So the Deputy -Collector has
assigned to the plaintiffs an interest in mauze Mandari
only to the extent of Rs. 5,234-12-11 and has allotted
lands in meuzas other than the twenty mauwzas to
compensate for the balance of the plaintiffs’ assets in
the twenty mauzas which amounts to Rs. 1,271-5-0.

And even if it be held that the case is one falling
exclusively within sub-clause () then under the proviso
to that sub-clanse the Deputy Collector was entitled to
give the plaintiffs their 8-annas share in the twenty
mauzos and their 2-annas 8-pies share in the remaining
manzas, in any -one or more mauzas of either group.
As T read this sub-clause a proprietor of a mehal which
is composed of two mauzas and who is in possession
of a fractional interest in each is not entitled to claim
an allobment in each mauza representing his assets in
that manza; such a construction would defeat the entire
principle of compactness where there are many villages

and when the proprietor holds a different fractional
interest in each. :

1t is next contended on behalf of the appellants
that the allotment contravenes sub-clause (3) becanse
the plaintiffs have not obtained in mauze Mandari,
which is the only mauza appertaining to the group of -
twenty mauzas which has been allotted to them, an
mterest equal to their interest in the entire. group.
New although the assets of their half-share in the
twenty mauzas are Rs. 6,606-1-11 the assets of their
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5-annas 4-pies share amount only to Rs. 4,400, and as
this is a case falling under sub-clause (5) and as lands
of which the assets are Rs. 5,234-12-11 have been
allotted to them in Mandari, there has been a strict

compliance with the terms of the statute. He is only

entitled to land within the twenty mauzas of which the
assets are Rs. 4,400 and that claim has been more than
satisfied.

On the merits, therefore, it seems clear that the
Deputy Collector has not only acted with jurisdiction
but that he has fully complied with the law, and, there-
fore, the general question as to the jurisdiction of the
Civil Court to set aside Revenue partitions does not
really arise in this case.

The second point that was made by the learned
Counsel for the appellants was that there had heen a
failure to comply with the provisions of section 80 of

~the Act inasmuch as the claimants in groups 4, B,
K had been allowed at a late stage of the proceedings
to claim one joint block. It appears that in the pre-
liminary stages they had each applied for a separate
block in the Court of the Deputy Collector; but that
after the general arrangement had heen made, they
changed their minds and wished tc have one compact
hlock in joint tenancy. There is no provision of law
forbidding such a request. The Deputy Collector
granted it and the terms of section 4(2) of the Act clear-
ly show that it is open to one or more co-sharers to ask
that their interest shall be formed into one separate
estate to be held as a joint undivided estate.  There is
no limitation as regards the stage at which such an
application can be made; and, in my opinion, there
was no irregularity in the Deputy Collector’s having
entertained the application even after he had made the
general arrangement and had given each ‘of these
co-sharers a separate block. TR e

~ Finally the question of jurisdiction’ has heen
argued before us at some length and although it does

“not arise in the view I take, 1 will deal with it ghortl;
Jurisdiction, I think, in referenc

- us, must mean the power or autho!
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192, (ourt is said to exercise jurisdiction when it exercises
Rapmmanto its power to adjust any jural relationship between the

Pammt parties before 1t.  The exercise of jurisdiction with
Muraoma - which we can here interfere must relate to the subject-
Mo matter, pecuniary value, locality or the parties; these
Mooe g, 278 the matters whi ch form the foundation of a Court’s
* 7 jurisdiction, and if a Court wrongly assumes that the
foundation exists when in fact it does not exist then

and then only it is wrongly exercising jurisdiction.

" But jurisdiction in its wider sense is sometimes under-

stood to mean the power to do certain specific things

which are ordained by statute; it is in the narrower

sense that we must understand the word here. Tf the

Court has assumed jurisdiction correctly, that is to

say. if hy reason of its local situation or pecuniary
authority, or by reason of the subject-matter, or the
nosition of the parties the Revenue Court had power

under the statute to entertain the partition proceeding,
then, in my opinion, every error made in carrying out

phe partition in accordance with the terms of the law

would not necessarily invalidate the proceeding and
render it null and void. As has heen often observed a

Court has jurisdiction to decide wrongly as well as
rightly and if the Deputy Collector has, in making the
partition, disobeyed the provisions of sub-clause (3)

of section 5 of the Estates Partition Act and instead

of making an allotment under that sub-clause he has
proceeded under sub-clause (5) then that error cannot

be remedied in a Civil Court  Section 119 of the
Tstates Partition Act wounld, in my opinion, be a clear

bar. Where the foundation of jurisdiction does not

exist as in cases where a Revenne sale is held though

there is no arrear of revenue at all, or a certificate sale

is held in execution of a certificate issued without
‘authority, a Civil Court has an undonbted right to
‘declare the sale to be a nullity and to restore the pro-

rperty to the owner. 8o again where a property such

as a burial ground, which the Fstates Partition Act
forbids the Deputy Collector to partition, is
partitioned, I think a suit will lie to declare that the
partition so far as the burial ground is concerned is

null and void; but if the Deputy Collector: merely
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commits an error of law, it would be contrary to:

principle to hold that a Civil Court can interfere for

making a fresh partition.

Bat, then, the learned Counsel for the appeliants
contends that in the case before us a question of title
or interest in the parent estate is involved and there-
fore the appellants are entitled, on the authority of
Kalanand Singh v. Kamlonand Singh (*) and Raghu-
nath Prasad Narayan Singh v. Khajeh Muhammad
Gawhar Ali (?), to obtain a declaration that they have
an 8-annas share in the twenty mauzes. Inmy opinion
these decisions have no bearing on the present case.
What was decided in these cases was that it was open
to a party to sue for a declaration to, and possession of
a property if his interest or title to such property had
been affected by the Deputy Collector’s proceeding.
Sections 23 to 27 of the Estates Partition Act expressly
recognize the jurisdiction of a Civil Court to make
decrees in these matters, and there can be no question
that section 119 would not bar a suit for declaration
of title or of theextent of interest claimed hy a recorded
proprietor if aggrieved by an order made by the Denuty
Collector under section 23. In the present case there
is no denial whatsoever that the plaintiffs are entitled
to an B8-anna interest in the twenty mauvzas and
obviously no declaration in this respect need be given.
The sole question is whether it is open to the plaintiffs
to get a declaration that the proceeding of the Deputy
Collector was null and void by reason of his having
misconstrued the provisions of section 5 of the Act,.
Tn my opinion such a suit would not lie and the learnec
Subordinate Judge was right in dismissing it.

The result is that the appeal is dismissed witk
costs to the contesting respondentsonly.

Ross, J—1 agree that the appeaﬂ s’;éuld be

1822,
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lismissed; and, for the reasons given by my'learned -

prother, T hold that the parfition eonformed to
the requirements of section 5 of the Aet. =~

' - Appedl dismiged.

(1) (1912) 14 Tnd. Cas 225, ) (1903 2.Cal L . 35L




