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1® . consent to act as guardia,n or ■wlmtlier the Court did

D h S ,  J.

vmm expressly a,ppoint siiGh person as the guardian for the 
ilulm unless it is sliown that the defect in following the

V, rules ha,s a/ffected the, merit of the ca,se. But where the 
record, on the f?ice of it, shows, tha.t the minor was not 
represented by a guardian for the suit, or was 
represented by a gnaaxlian disqualified, under the 
express provision oi' the statute, from acting as 
guardian, the position is the same a-s i f  the minor were 
hot a pa,rty to the suit, and the judgment rendered by 
the Court is witliout inrisdietion and null and void. 
I think tlie decisions of the Judicial Committee support 
the conclusions at which T luive arrived.

In the present case, as I have shown, the present 
plaintiff had no defence to the suit in. which he was 
cited as a defendant. H'e wavS represented throughout 
in the proceedings o f the suit by a guardian competent 
to act as such. That being so,' it is impossible to hold 
that the decree passed against him in the mortga,ge 
suit and the sale held in pursuance o f that decree are 
null and' void.

I  would dismiss this appeal with costs. The cross 
objection is allowed.

, .Abamt, J.'—I.agree.
’Appeal dismissed.

1923.

'A F P IL L A T E  C m L .

JmK 5.

' '  ̂ Befofis Das and A dam i,7J ,

BHEOFANDOT CHOWDTOBf^:
'

. , ,  DEBI LAIi' CHOWX?HUBX//, ;
) Code of CwU 1908 (Act V of 1908)', BeoUon
141, Order IX , rule 4, Ord^r X.XI, rule lOO'—E^cectitiOn of

^Appeal from Appi’llntp Orrhr No, Ifil f>f X923, from an order of 
Balju Hariliar Cliaran, Sutorfcte J of Tirnzaffarpiir, dated ihe 16th 
May, 1922, reveraing an order of Babu Dobi 1’ r.ijsad, Mimaif of Hajlpttr, 
dated th® 30th Jnna, 192S.



'decree— tisfossesslon of oocupier-—application l>y ocmpiet, 192S.
whether is an application in exectttion-—dismissal of applica- 7™". , 
tion for default, whether appMGation lies to set aside. CHOWDĤ ai

Order IX, rule 4, of the Code of Civil Procedure, 1908, t)vsi‘ 'Lix.
applies to an application under Order XXI^ rule 100,
wMch iiad been dismissed for defaiill ^

Bhubaneshwar Prasad 'Singh y .  Tilahdhari W (^), dis- 
;cussed.

Satya Narain v. 'GoUnd Sdhayi^) and ThaM r Prashdd 
Y. PaMruUahm r̂eteTTed to,

Sn applicalion iin3er Order XXT, rule 100, is not an 
application in esecniion of a decree.

Earicharan 'Ghosh m. ’Manmatha Uath 'Seri0), not' 
followed.

Appeal by the defendant.
This appeal arose out of an order passed'.By the 

Siihordiiiate of Mnzaffarpur, on the 16th: of
May, 1922. The respondents were the purchasers of 
the property in dispute at a sale held in execiition o f 
their decree. The appellant applied nnder the 
provision of Order lXXT, rnle 100, of the Codf ,̂ to he 
pnt in possession of the disputed property.
^mded that he was in possession o f the properiJŷ ^̂  
his own acconnt and he Gomplained that he was 
®spossessed o f  the property hy the respondent in 
execntiou o f a decrr% whirh thev had ohtoined againsl 
a.nother person. This application wa,s dismissed for 
default on two different occasions. TTlti7ria,telv it 
was reRtored under the provision of Order TX, rule 4, 
o f the Code; and, on the 5th "Ausfust, 1916, the claim 
of the anpena,nt' was allowed in the ahsence of the 
respondents. On the 2nd October, 1920, the suit, 
out of which this appeal arose, was instituted by the 
resnondents for recovery o f possession o f the property 
in di?iptite. The suit was resisted by the appellant on

(1) (1919) 4 Pat. L. J. 136, F.B. (2) fl918) 3 Pat L. J, 260.
(8) (1895) I. L. R. 17 AU. 105; L. E. -22, I. A. 44.
(i) (im4) I. U  B. 41 1.
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 ̂ two groimds. first, on the groiind that; it was barred by
SHsomiT3)AN limitation, and, secondly, on tlie grotind that the suit 
CHowDHTjaY not maintainable as a previous suit by the plaintiff 
Dkbi Ui was allowed to be improperly withdrawn by the Court.

™ “̂ -The Court of first instance'thought that the suit was 
ll̂ ell within time, but came to the conclusion that the 
order allowin.Sf the plaintiff to witlidraw the suit with 
liberty to bring a, fresh suit was without jurisdiction, 
and in this view he dismissed tlie plaintiff’s suit. On 
appeal, the Siiborclinato Judge jx^reed with the view 
of the Court of first infitn,nce tha,t the suit was not 
barred by limitation, Imt lie differed from that Court 
as to the effect of the order allowing the plaintiff to 
withdraw the suit with liberty to bring a fresh suit. 
TTe thougfht tha,t, however erroneous that order might 
have been, it could not be said that the order was with­
out jurisdiction. He accordingly allowed the appeal 
and remanded the case to the Court o f first instance 
for disposal according to law. The present appeal 
was against the order of the learned Subordinate Judge 
remancUn^ the tvise for trial.

Siml MndMh MnlUch mid SliBonandan Ray^ for 
the appellant.

Bar osM Char an Mitfsr nml Nmml Kishore^  ̂ fo t  
the respondents.

DaS:, J. , after statin,^ the. facts o f the' case as sel 
,:out above:vptoceeded a,s foll<ywS;.'^

 ̂ The,-only question whicli we Imvfe t)o consider ' is■ 
whether the Courts below are r i^ht in holding that 
the suit: ia :not' :̂barred, by la.pBe o f time. -The suit iS:

by^'Artide 11A of the TJrnitatioii. 
A ct and the period o f limitation provided in Article 11A  

. is;orie;year from the,date. of :the order.T h e., suit 
obviouSy instituted in order to avoid the effect of the 
order passed on the Stii Ani^nBt, 101 f>. The suit itself 
was instituted on the 2v)d Oct.ober, 1020. Prima facie 
the suit is barred by limitation; but it was argued on 
behalf of the respondents that the order of the 5th 
'Atigust, 1916, is a nullity and that he is entitled to
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disregard that order and bring liis suit witMu twelve 
years from the date lie was dispossessed by the shbonanbam 
defendants. According to the learned Vakil OsowBHuax 
Order IX , rule 4, is not applicable to a proceeding dJ i 'ul 
under Order X X I , rule 100, o f the Gode.  ̂ tl© CHowDOTax. 
accordingly argues that the Court had no jurisdiction i>as, j. 
to restore the application which was presented under 
Order X X I , rule 100, after it had been dismissed for 
default. The learned Vakil maintains that, that being 
so, the order o f  the 5th August, 1916, allowing the 
claim of the defendants was without jurisdiction and 
null and void. The argument advanced on behalf of 
the respondents is supported by the decision o f the 
Calcutta High Court in the case o f Haricharan 
Ghosh v. Mmmatha Nath Sen (i), but is negatived by 
the decision of this Court in Satya Namin v. GoMnd{^),
The learned Vakil argues before us that the decision in 
Satya Ma/rcvm Gobind Sashay 0  has been overruled 
by the decision o f the Special Bench in the caae of 
BhubaTieshwar Frasad Singk Yy Tilakdhari Lal{^), 
According to the contention o f  the learned Vakil we 
are conclusively bound by the decision in the case of 
Bhubamshwar Prasad Singh if: T^ilaMdhm 
and that we are bound to hold that Ord^r IX , 
is not applicabte to a proceeding under Order X X /  
rule 100, of the Code.
: It is admitted by Mr. Susil Madhah Mullich on
behalf o f the appellant that Ordar I X  r ije  4, o f the 
Code o f Civil Procedure does not, o f its own force, 
apply to a proceeding under Order X X I , rule 100; but 
he contends that he is entitled, to apply Order IX , rule 4, 
to .a proceeding under Order X X I , "rule 100, by force 
of section 141 o f the Code. Section 141 of the Code 
runs as follow s:

The procedure provided, in this Code in regard to suits shall be 
folIow’6d» as far ae it can be made applicabla, in all proceedings in any 
Court of m i l  jurisdiction,’■2

In the case o f Thakur Prashad v. Fakirullah f ) ,
Judicial Committee pointed out that the proceedings

(,1) (1914) L l 7 r .  41 Cal. 1. (1918) 3 Pit. L. j . 250.
(1919) 4 Pat. L. 3. 135, F.B; ,
(1895) I. h, n. 17 Ali .X06; I .  2^ J. X ,  44.,

^bh'. i l . ]  , P A T N A  B E t o S « ;



1923. spokeD, of ill sei‘Xio:u 14:1 ui‘ the Cixie iiiiiiiidc orig'iBal 
matters in tlie na,ti:ire oi“ suits siicii as proceedings in 

chowdiwk probate, giiardia-nships a,iid so forth and that tiiey do 
Dmi’ lal inciiide executions. It was also poi,nted out

CHowBHuar. the Judicial Committee that both from the Code itself
Das, j. and, the provisions of the Limitation Act, the 

legislature contemplated that there migiit be
a succession of applications for execution and th,at it
was unlikely thfit the legislature should make Order I X , 
rule 4, applicable to an execution proceeding since it 
was open to tlie decreedioldor to make a succession of 
applications for execution. I regard the decision of 
the Judicial Committee in Thakur Prashad v. Fakir- 
ullah (̂ ) as establisliing that sec t̂iou' 141 of the Code 
does not operate bo :as to make the provision of 
Order IX  , rule 4, and call cognate provisions applicable 

, to execMion proceedings. : ' -
■ But this conclusion, in my opinion, does not decide 

the present case.. The question which w© have to; 
consider is, whether a proceeding under Order 
rule 100,'■ is a proceeding in execution.. As to this- 
,1 have expressed my opinion very frequently to th^ 
effect that an' application under Order XXI^ rule 
cannot- be regarded -as■ an,- a|)pli,cation-„ in., execution.,;

, I,, have stated the reasons so fully- in a .recent case which;, 
" came up before iny learned brother' and inyself that'
,,; l„;do,:n<>t,-think,it necessary to jrepeat them 0 . The 

' : ^  Manmatha Nath does '
' ' '-indeed .support,the arguments-:of the respondents bnt,:, 

that case assumed, rather than dc(;ided, that an
■ -applicatioii un,der Order;XXI, rule 1003,is,.^aa,-.applim :̂: 

:.,,::'::tipn:^-ln^.an' proceeding. - T h e ca s e -,
Y. Mamiatka Nath Sen(^) is 

confessedlŷ ^̂  b the decision of the Jadioial
Comniittee ill the case to which i  have referred; but 
all that the Judicial Committee decided is that the 
proceedings spoken of in section 141 of the Code include 
original matters in the nature o f suits and that they;

(,l) (1895) I  L. 11. 17 All. 106 ■, L. R. 22 I. A, 44.
(2) See TrUoke Nath Jha v. Banswutn JM, p. g49 

.(«) ,(1814) I, L. li. 41 Oai,, 1,
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do not include execution. The other grouiid upon
EarichaTan Ghosh y . Mmimatha Nath Sen .

is based is that the ordfer in a proceeding under 
Order X X I , rule 100, is not conclusive, but is subject Debi Ui, 
to the right of the person aggrieved to brin^ a suit; 
but it seems to me that the right to apply under X 
Order X X I, rule 100, does not stand on the same 
footing as a ri^ht to maintain a suit, i f  the application 
under Order X X I , rule 100, is dismissed:. All that 
the applicant has to establish in a proceeding under 
Order X X I , rule 100, is that he was possessed of the 
property on his own account or on account o f some other 
person than the judgment-debtor; but ifh e  is compelled 
to institute a suit he has to establish the riglit which 
he claims to the present possession of the prop^^rty.
The question in my opinion is not solved by a reference 
to the provision of Order X X I , rule 103, of the, Code.

The question came up for decision in our Court 
in Satya Narain v. Gohind Sahay (2). Boe, J . in 
delivering the judgment of the Court very properly 
pointed out that all that was decided by tire tTudicial 
Committee in Thakur Prashad y, Fakifnllah wsl̂  
tha t Order IX , rule 9, was not applicable to proceed­
ings in execution and the learned Judge thought that 
the decision of the Judicial Committee did not support 
the conclusion that Order IX , rule 9, was not applicable 
to a prooee^ing tmder Order X X I ; rule 100. The 
learned Judge pointed out that an application under 
Order X X I, rule 100> is in the nature of a summary 
suit a,nd that in that view the provision of Order IX , 
rule 9, should apply to such an application. In my 
opinion, the case of Satya Narain v. Gobind 
Sahay (2) was correctly decided and is binding on this 
Court. It was strongly pressed before us that Saiya 
Narain v, Gobind Sahay (2) has been overruled by 
the decision of the Special Bench in the case of 
Bhubaneshwar Prasad Singh v. Tilalcdhari Lai (^); but

Jl.'] PATNA BEBIES., '877.

(1) (1914'
(2) (1918 
S) (1895
i ) im

I. L. E. 41 Cal. 1.
3 Pat. L. J. 250.
X  L. B. 17 All. 106; L. R. .22 I. 4- ,44,
4 B%t. L. J. 155j F.:p.



. I am iinable to take the view that it was withiri.tno' 
Bmonmsm scope of the decision in the Special Bench case to over-

Satya Narain v. Gohind. Sahay (}). What is 
^desj'lai. actually decided in the Special Bench case is that 

Order TX, rule 9, does not apply to an application 
under Order X X I , rule 90, o f the Code. No doubt 
the arguments employed by the learned Judges deciding 
the case of Bhubaneshwar 'Prasad Singh v. Tilakdhari 
Lai (2) apply with equal force to an application under 
Order X X I, rule 100; but, though the decision itself 
is binding on me, I do not think that I  ought to be 
competed to accept that which logically follows from 
that decision as equally binding on me, especially as 
I consider that the decision m  Bhulane^hwar Prasad 

V. (2) needs re-ekaHiination.
The whole problem, is whether Order IX , rule 9, 

applies by force o f section 141 to a proceeding under 
Order X X I, rule 100. Now an application under 
Order X X I , rule 100, is not an application in execution 
proceedings, but is an original matter in the nature 
of a suit, and in my opinion the decision of the Judicial 
Committee , in the case cited is an authority for the 
proposition that Order IX^ rule 4, would apply by 
force of section 141 to original matters in the nature 
o f suits.

I  am unable to look upon the order of the 5th 
, , A.uerust, 1916, as a nullity. That being so, the suit, 

which was instituted on the 2nd October, 1920, was 
clearly barred by limitation under the provision of 
A rtick  11A o f the Limitation A.ct. I would 
accordingly allow the appeal, set aside the order passed 
by the learned Judge in the Court below, and restore 
the decree passed by the Court of first instance. The 
cippellant is entitled to his costs throughout.
' ■ ADAMT,. J;.—

A'pfeal aUowed.

(,i) (1918) 3 Pat. L. m
::: mm  4 F|t. s. ;̂;; r: /
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