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Before Mullick and Kulwant Sahay, J J .

aOBINDA SWAIH  ̂ 1922.
D. ' “

KING-BMPEEOB.*

Criminal Procedure Code^ 1898 (Act V of 1898), section 
528— transfer of criminal case—-notice to accused, whether 
necessary.

Although it is desirable that notice should be giTen to the 
accused person before a case is transferred under section 528, 
Criminal Procedure Code, 1898, yet onaission to gi’ve such 
notice is a mere irregularity and is not a sufficient ground 
for setting aside the order of transfer.

The. facts of the case material to this report were 
as follows

The complainant filed a coniplaint against Ms
eging that he had 
andlord had taken

landlord and two other persons al 
been beaten by them and that the 
four thumb impressions ffom him and two thumb 
impressions from hivS brother upon blank pieces of 
paper with the intention of using them hereafter.

The Subdivisional Magistrî ^̂  ̂ before whom the 
complaint was lodged directed a police enquiry, and, 
finding that the charge of extorting the thumb imp res- 
sions on blank pieces of paper with the intention that 
they might be hereafter converted into valuable security 
was false, he issued processes under section 352, Penal 
Code, against Golab Khan, and made the case over to 
a Bench of two Honorary Magistrates, The Honorary 
Magistrates, after examining three witnesses, thought 
that a case was made out against the zamindar and one 
of his servants a,nd they issued proĉ esses against these 
persons also. The trial was begun afresh and a number

^Crimina.1 Eevision No. 719 of 1922 fro»i an orSdr o£ G. E, Owen, Esq., 
District Magistrate of Puri, dated the ‘SDth Ifoveiriber. 1922, setting aJsde 
the order of Babu S. G. Ghosh, Honorary Map îstrate, dated -thp i5th iffliv«aQabw, 1983i



.of witnesses were examined and cross-examined. At
OoBWDA this stage tiie complainant applied to the District
Swath Magistrate and prayed that the case should be trans-
king- ferred to some other Court as the Bench. Magistrates

toERoit. 210 jurisdiction to try a charge under section 384, 
Penal Code. The District Magistrate, without issuing 
any notice upon the accused, acceded to that request,' 
and he has transferred the case to another Magistrate 
empowered to try the case.

for the petitioner.
H . L. N andkeolyar  (Assistant Government Advo­

cate), for the Crown.
Mulugk, J,— (After stating the facts of the case 

as set out'above, proceeded as follows):—
Now. it is clear that the omission to issue a notice 

upon the accused before ordering the transfer was 
certainly irregular. I cannot go so far as to say that 
it was illegal and that section 528, Criminal Procedure 
Code, enipowers a Magistrate to make an order of 
transfer only after issuing a notice upon the person 
aiJected. The section is general in its terms and, 
although, as a rule of practice, it is desirable that 
.notices should be issued, I cannot say that the law is 
mandatory upon the point and that the omission to 
issuê  notice is ia itself a reason for setting aside an 
order of transfer; But upon the merits, I think, there 
is igood ground for objecting to the learned Bistrict 
Magistrate’s procedure. Here the case for the 
proseciition has been practically closed and even though 
the Bench Magistrates may have expressed the opinion 
that the graver charge under section 384 was, in their 
opinion, not sustainable, I doubt wh.ether that 
circumstance would be any justification for an appellate 
Court’s removing the case from the jurisdiction of the 
tribunal which was seized with it. It is not the object 
of section 528 that a case should be transferred merely 
because it is going against a particular party. Here 
it will be open to the complainant, after the disposal
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of the case undei* section 352, Penal Code, wliicb is 
the only offence which the? Bench Magistrates are G ob in d a  

investigating, to move the officer empowered to take 
cog3iizance thereof; to proceed with the trial of the King- 
charge under section 384; and the proposal that the 
case should now. be tried by another Court will really Mtomck, j. 
eifect no saving, either of time or trouble. In any 
event there will have to be a fresh trial by the oflBcer 
to whom the learned District Magistrate has 
transferred the case.

I do not therefore- think that, in the prespt 
instance, sufficient reason has been shown for removing 
the case from the file of the Bench Magistrates and 
transferring it to another Magistrate,

The Bench Magistrates have full jurisdiction to 
disbelieve the allegations as to extortion and to convict 
or acquit on the charge of vsimple assault and nothing 
<̂hGuld be done by the appellate Court that: may give 
rise to any impression that an attempt is being made 
to interfere with the jiidgnaent of the trial Court.

In these circumstances the order of the District 
Magistrate will be set aside and the ease will proceed 
in the Court of the Honorary Magistrates from the 

'Stage at which it was left when the order of transfer 
■was'haade.' ■

K ulwant S ahay,. J.-—I agree.;:
Order set
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Before Adami m.d Das, J J .
PANDE SAT.DBO NABAIN

V,
BAM AIAN TBW AEL^

Code of Civil Proaedure, 1908 (t4ct F of 1908), Order 
XXXII, rules 3(4) and 4(3)—Guardian ad litem  ̂ appointment

^Appeal from 0 1iginal Beare? 1̂ 0. 59 of 1919, fnom a. decision ®E 
Maulrivi Wali Mubammad, Additional Suljordinate 0’udge of Saran, &̂t;ed 
the 14th S^iteniber, 1918,


