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•RAl BAHADUK- EAM SUMiiAI^- PEASAI)
1922. V,

Dec. 22. ■ b a m  BAHADUB.* , ,
Execution of dccree— amondment of application— Code

o f  Civ i l  Proeed/i i re ,  1908 (Act  V o f  1908), Ord e r  XXI ,  ru l e  
17-...c o n c u n ' c n t  a p p l i c a t i o n s .

A court is competent ab any time before execution pro­
ceedings terminate, and before the decree becomes barred by 
liinitation, to allow a decree-iioltier wiioae application for 

. execution of liis decree is pending, to amend.tLe application 
by the addition of other properties to the list of properiieB 
sought to be attached.

Ganondra Kumar Boy Ghowdhwy v. Sri Sri Shyam 
S u n d e r m , _ Mio-vjed.

Asgwr All V. Troilakija IVai/i (2), distinguished.

A coiu't is competent to allow a decree-holder to prosecute 
: two concurrent applications for execution of the same decree.

Saroda Prasad Mullick v. Luohmeeput Bingh iDooguri^), 
Krisido Kishore Dutt v. Eoop Lall Daiisi )̂  ̂ Baifnaik Goenka 
V. P'.' H .  lioUowayi^}, '.Maharafa of. Bohhili v. Sri Baja ' 
Narsarajtii^), liadka Kishen Lai v. liadha Prmhad Singh(^) 
and Sadho Saran v. Hawal Fande(^), referred to.

Tiie facts oiniie case materia] to tliis .report wej'e 
' as Miows

Tiie, petitioners obtai.iied a deeree for jiioiiey 
against the opposite party in suit No. 858/S(l of

*;Civil liovlsion No. 239 of 1.922 from au order of Mr, E. A. K!ia»!, 
Suboi'diHate Judge of Munghyr, dated the llfch July 10̂ 5:5.

:: (.1) (191;]) 27 Cul. L. J. 398. {«) (1871-72) X4'M:oure, I. A. 529. :
(2) (1890) I. L. R. 17 Gal 631, F.B. (4) (ISSli) L L. 11. 3 Oal. 6a7. : :
(5) (1905) 1 Gal. L. J. 315. :
(C) (1914} I. L. B. 37 Mad. 331; (19X6) I., L. R, 39 M. 6 # j  B.

,43 I. A. 238. , , , . : , . ,
(7) (1891) 1. X. E. 13 Cal. 515. (-) (IW) f. L.: R; 19
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1922.1913-15, in the Court of the Subordinate Judge of 

Monghyr, and on the 20th May, 1915, they made to Rai 
that Court an. appiication, No. 133 of 1918, for the 
execution of that decree. Some property belonging to sumuam 
the judpment-debtors was sold for a sura of R,s. B7,642, 
leaving a balance,:of Us. 7,396-2-4- still due. While 
the execution case was still pending for the disposal 
•of -two applications for setting aside the sale which 
had not been confirmed, the decree-holder, on the 11th 
July, 1922, filed a petition before the executing Court 
.‘Stating that they had learnt that an amount of 
Ks.. 6,309-10-0 realized upon a decree in favour of the 
i udgment-debtor, was in deposit in the Court of the 
Subordinate Judge, and praying that this sum might 

, be attached and paid to the decree-holders in 
satisfaction of their debt. On the 12th July, 1922, 
the Subordinate Judge ma.de the following order :

“ Heard the Vakil lor the deoree-holdere. As the executioa case 
in respect of the same decree is .still pending before this Court, no 
freah, exeovition petition in respect of the same decree can he 
entertained. Bejected.”  :

The present application for revision wa.̂  made by 
the decree-holders against this order.

Susil Maclliah Mullich mid I^orendra IS!ath Sen, 
for the petitioners.

S. K . M itter (wh}i him Lachmi Kant J for the 
opposite party. "

Mxjllick, J".—(After stating the facts of the case 
as set out above, proceeded as fo llo w s)-

It is urged by the opposite party that while 
execution case No. 13S of 1918 is pending no fresh 
execution proceeding can be instituted. In my opinion 
this is a wholly incorrect view of the law. IJnder the 
Civil̂  Procedure Codes of 1859, 1877 and 1882, the 
legality of concurrent execution lias always been 
recognized, thoiigL. in practice it was not generally 
carried out. If authorities are required, reference! 
may be made to Saroda Prasad Mullich v. Lucfmeejna



1982. Smph Dooanf Q), KrisJifo Kishore Dutt v. Roop Lall 
Eai J)ass i )̂, Baijnath Goenka-v. F. II. Bollowayi^) a.B,d 

¥(7,/?,r7.m7« of'BobhiU v. Sri Raja Nar.mrajvi^), affirixied 
SomuN bv the Privy Council in. Maharaja of Boh'bili v. Nara- 
fbasad ^arnjv Peda BaUara SmJinln Bahadur {̂ ); indeed on 
Eam nrinciple there seems to be no difference between a con- 

BAHArDB. execution after transfer in another Gonrt â nd
MTII.WCK. J. a concurrent execution in the Court in which the decree 

was passed. That the present Code does not; view with 
disfavour concurrent executions is among other sections 
indicated by section 46, which is new and. relates to 
precepts. That section enacts tha.t upon the ap])lica­
tion of the decree-bolder, the Conrt which passes the 
decree, may, whenever it thinks fit, issiie a precept to 
o,ny other Court which would be competent to execute 
s]ich decree to attach any property belonging to t̂ ie 
iudgnient-debtor and specified in the precept, provided 
that no attachment shall continue for more tJiaji two 
months unless the period of attachment is extended by 
Bn order of the Court: or unless before the deternno:!- 
tioB of such attachment the decree has been translerre.<i 
to the Conrt a,nd the deeree-holder has applied for an 
order for the sale of such property.

Further, it has been, held, by the Calcutta and the 
Allahabad Hie;h Courts that separate and successive 
applications for execution giving reliefs of different 
character may always be made ' Radlia Kishm. 
Lai v. Radha Prashad Singh (̂ ) and Sadha Samn v. 
Hawal Pande m d  I see no rea,son why two 
applications for attachment of different properties 
cannot proceed simultaneously in execution of the same 
decree. In my opinion there is no provision of law 
which prevents the Court, in the present case, from 
entertaining a fresh application for the execntion of 
the decree by attachment of money in deposit to the
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(1) (1872) 14 M. I  A. 529. (K) (1906) 1 Gal. L. ,T. 315.
(2) (1882) T. L. B. S Cal. 687. / (i) (1914) I. L. B. 37

(5) (1916) I. L. B. 39 Mfld. 640; L. R, 45 I. A. 238.
(6) (1891) I, L. B, 18 Gat 515, {?) (1897) I, U. 19 A}!.



credit of the judgment-debtor in the same Court or in 
any other Court. ' rai

B ahaduii

Order XXI, rule 11, of the present Act, which 
requires that the decree-holder shall state the result pbasab 
of all previous executions,- is in my opinion, no bar to 
the maintenance of concurrent executions. Bahadub.

If, then, it is open to the decree-holder to file a 
fresh application, I see no reason whjr the Court cannot 
allow the ainendnient of the application, already filed̂  
while the execution case is still pending, by the addition 
of other properties to the list of properties sought to 
be attached. It is contended that rule 17 of 
Order XXI contemplates that there can be no amend­
ment after the execution case has been registered, but, 
in my opinion, there is no force in this contention and 
it has been so held in Ganendra Kumar Roy 
ChMioclUtiry y . Sri Sri Shyain Sunder {}).

It is contended by the learned Counsel for the 
opposite party, that this last mentioned case was 
wrongly decided and that it conflicts with the Full 
Bench decision of the Calcutta High Court in Asaar 
A li V . Troilahya Math Ghosh But this Full Bench 
case, in my opinion, has no application to the present 
ea,se. There an application for execution was made 
which was ndt in proper form, and, when the prayer 
for amendment was made, the period of limitation for 
Executing the decree had expired. The Court held that 
the amendment could not be made after the decree had: 
become barred by limitatiou. But where the decree is 
still alive, I do not see why an application for ameud- 
ment cannot be allowed, if the Court so chooses, at any 
time before the close of the execution proceedings.
To hold otherwise would meaji that, although the 
decree-holder has discovered property belonging to the 
judgment-debtor, which is within his grasp, and 
although he knows that the properties wluch he has

VOL, t i . j  M ti^A s e r ie s .

(,i) (1916) 3? Cal U. J. 398. (2) (1890) t  L. E. 17 CaJ,. 631,
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1922, already attaclied will not satisfy Ms decree, he cannot 
Raz have any relief till the disposal of the exeeution case, 

which may, as in the present instance, be protracted 
For a considerable time. The arginnent, t̂hat the object 

law is to prevent excess iii. realization, does not 
Raw conclude the matter; the Courts will always endeavour 

to protect the judgment-debtor against unnecessary 
MuLLir:x, J harassment.

Reference has been made to the English practice 
on the subject. It seems that a judgment-creditor in 
England may, in execution of a judgment for money 
or costs, issue any number of writs addressed to the 
Sheriffs of different counties or places in which the 
judgment-debtor s’ assets are and though he may also 
issue more than one writ in the same county but he 
cannot, in the latter case, if a seizure be made under 
one of the yrrits, ordinarily proceed with the other 
writs without obtaining a return of the first writ. Two 
or more writs of the same kind can be executed in 
different counties, but care must be taken that too 
much is not realized. These rules axnnot, of coursej 
affect the procedure in India, but they support the 
view that there is no objection in principle to the 
concurrent execution of a decree.

In the case before us the Subordinate Judge was 
wrong in holding that he had no jurisd iction  to enter­
tain the d6Gree-hoĤ^̂  application of ̂ the 11th July ,
1922. He h accept it either as a
fresh appliGatiQn f o r o r  as an applica tion 
for amendment o f  the previous application, and he 
must now exercise the discretion with which the law 
vests him and dispose of the application according to 
law.

The application is, therefore,, allowed with costs.

KtTLWANT Sahay, J.— I agree.

AffU cation allowed.


