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The established rule that a member of a joint Hindu 
family can septate therefrom by a clear and unequivocal 
intimation of his intention to sever, applies where the estate 
is impartible; but in that case, as the member separating loses 
his chance of succeeding to the whole estate, it requires strong 
evidence to establish a separation. In the present suit, in 
which it was concurrently found that though there had been 
a separation in residence there had been no separation in 
worsidp, the Board affirmed the decision of the Conrts in 
India that the family remained ■undivided.

The income of an impartible joint estate is not so affected 
bjj its source that it should be assumed to form an accretiO'E 
to the estate, further, as the holder is entitled to the whole 
of the income j the principle appUcable to an ordinary joint 
family that self-acquired moneys ax© to be regarded as joint 
property i£ mixed with the moneys of the joint family, does 
not necessarily apply to propertjj acquired by the holder of an 
impartible estate out of the income.

The deceased holder of an impartible estate had applied 
savings outi; of the income to purchasing immovable properliies 
and maldng loans, the rents and interest being reoeiyed by 
the manager of the estate and treated in his books as part of 
the in come of the estate,

Held, that the property so acquired had not become part 
of the impartible estate but remained the sepai'ate property 
of the deceased Holder.

* Present : Lord Buckma.-3ter, Si.v Jobtt Edge, Sii- lavwence Jenkins 
aai Lord Salvesen.



1922. Quaere wliether movable pruptvrfcy can ever be treated
' as an accretion to iiiimoviible properiiy.

J a.g a p a m b a  iSarab'iit Partap v. Indarjit Partap(^i, doubted.
K u m a e i  .

V. D ecree of tlie l i ig i i  Court varied,
'W a z i b  .
Nabain Appeal (j^o. ^7 of 1021) from a judgment £i.iid
Bingh. (1 0 (31-00 ot tlie liigii Coirrt (tJisjiiiaiy 11)1'/) iiiocJii'ynjg 

a aecree of tlie biiboriiiiial-e o f jlazaribagh.
The smt was liisLituted by liie fatlier (Hiiice 

deceased) oi tlie refspoiideiit iigamsL ilie cippeiiaiit, sued 
• as a ward of Lli,e Court oi Wards., to estabiisli the 

piaiiitilis rigiit of successioii to ti:ie estate of lia.ja 
baroda .Narajii. tlie deceased liUHband of the ap|)ellaiit.

The |:>ropert,y iii diapute comprised (i) the aD,t;estral 
iiiipariibie oycaceof berampur, {^) immovable property^ 
acquired by the late lia ja , ahd {^) Kiovabie property ̂

.-•:iiioiudiiig Uoveriiiiient promissory notes ac«j_aiieci oy 
him; 'it  was established in tlie litigation that the 
aoquireci property/had been acquireti out of the Jiicome 
of the estate,,

Th:e deceased Kajaj who di.ed in 1907 without 
issues was tlie grauaBoii ox the eiaest sou o f .liuDraj 

' biiigh, who haa held the estate at one perioa, the 
plaintiff was the son of Jiharat bmghj a youiiger sou 
01 iiubraj., Ih e parties were burjabautii itajputs 
govenied Dy_ the Muaksiiara law..

The plaiutift claimed as surviviiig member, o f a 
i,oiiit J:iiiiau lam iiy; aiteruatively, fie alleged a ciistoiu 

• e^ciuaiiig wiuow'iri irom succession, aiia ciaunea heir. 
Ih e deiendant-appeiiaiit by her defence alleged tiiat 
there Had been a separation; she denied the alleged 
custom and ciaimea as widow; she contended thaij itt' 
any co-se only the ancestral raj was jGint property." 
it  appeared that iiubraj bmgh had granted Two:
, Villages, ■ one of which was named ChowTahĵ . tO: his' 

; younger son Bharat,̂  The father of tbe plaihtii*: 
defences alleged , that, thereafter. Bharat. ;amd
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1922.descendants had lived at Chowrali separated in food, _̂___
worsliip, and estate. Tlie plaintiff’s case was that the ran'i
grant was a custoinai’y kharfosh grant for mainten- 
ance, and that there had been no separation.. v.\

The Subordinate Judge found that the late llaja S ain
and the plaintiff were, at the time' of the former's. Bingh.
death , members of a joint undivided Hindu family ; he, 
however, found that the custom alleged was piWed.
He held that the property acquired by the late Raja 
had been incorporated by him with the impartible 
estate, and with it passed to the plaintiff, in whose 
favour he made a decree.

An appeal to the High Court was heard by 
Chapman and Roe, J.J., the plaintiff having died and 
the present respondent, his son, having been substituted, 
for him. The learned Judges there finding tha,t there 
had been no separation, but held that the alleged 
custom was not established. They found that the 
G-overnment promissory notes had not been incorporated 
with the impartible estate, but that the residue of the 
acquired property hail been so incorporated. The 
notes were accGrdingly held to have passed to the 
widow, the present appellant, but in other respects , 
the d.eGree ŵas affirmed. -

1922.. Oct. 24, 26. De G rnpher, K .G ., E. B. 
Raikes, and Palat, for the appeiiant; The 'proper 
inference from the grant to Bharat Singh and the ' 
removal to Cliowrah was that a severance of the joint 
family then took place : Tara Kum an  v. ChatiirhhtijOj.:
That case, like the present, rela,ted to an impa.rtibJe 
: estate, and the facts are .similar. It is now well' 
settled that impartibility does not exclude the luglit 
to sever by a clearly expressed intention to do so. The 
test v.'hether a, sepai-ation lias taken pl?ce is tlM-; snjne 
whether the estate be partible or impartible. The 
fiourts in India, misdirected tb.emselves on that poinL 

view in Lalitashwar Singh v. Rar/ieshwar Si%gh

(1) (1015) I. L. r;. 42 CjI. il79j L. R. '42 L A. 19S.
(2) (1909) I. L. E. 3G Gal. 481; 437.
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1922. lliat in tlie ease of an impartible estate tliere is not-lvi iiĵ  
Eanî  for a sej.iaratioii to act upon, i,s not in accordancc) vvitli 

later decisions. [.Referenx'C was made also lo 
«?. ,Parha'H v. Namiihal Singh (i), Girja Bai v. S:id î'iir

:̂ EAiN Dhwndiraj (2) and Baijnath Prasad Singh v. Tej Bnli
Singh. Singh (3) ]. ’ Even if the faniiiy reinained joint the

ni)i)ella,nt is entitled to all tiie seli'-accjnirfid prof)o?-ty. 
The T‘esponde>it did noj; satisiy tlio oiuis upon, .him,, 
wfjidi wa.s to sliow tinit if. had f)een ificorporated 'with 
f-be ani'c; t̂ra] propert}-. Ptirbaii Kicmarl Drhl 
Jagadir Chunder Dhatuil Jitiiki Farshtul Si'̂ ĝh. v. 
iJipfirka Parshad Singh ('>); Mifrtdza flimmi Khan v. 
Mahomed Yami A ll Khmii^. ] ii. the :fi.rst of those 
eo.seF; the facts relieil (..lii to |.)rovc iii(Xirpo.ratio,ii wc:re 
similar to thof'c in tliis case. The view expresHCi!,,! in. 
Sarnhjil Parktp v. Indtirjit Fartap (7), that- acqriired 
pro|;ierty ii,ot disposed of is.to be presnnied to1in,ve been., 
incorporated b}' intention witli the impartible f33(«;le 
ip erroneous.

Dunne, K. T. and Ken. worthy Era inn., for 
respondent, 'riie ant.lioritins refers’ed to for flie 
a,])},̂ ellai!.t esta,bIiHl.i. tlnit an (^ntate inij,)a],'tihjo
by (''Hstoin can l:)e added to by the irieorporatioi) o f 
n.cqnired property. In, this ea.se the facds showing fciiat 
intention were stronger than in Kurnari Debt's
case ('̂ ); here the collections were made by one office, 
a.nd the entries were made in one set o f books. Botli 
Oonrts fonnd an intention tn incorporate save as to 
the promissory notes. There is significance in tlie fact 
tha.t the owner died -withont having taken any ste?i to 
make the acquired property descend, differenljy fronr 
tlie an?:'estral estate; thx‘ view expressed on that point 
m Sami)jit Ptirt&f's c(m& f )  has never bew'i overrnled.

'C'Si'au. 'm- L. r
(2) (1916) I. L. R. 43 Cal. 1031 j L. R. 43 I. A. 151.
(«) (1921) I. L, E. 43 All 228; L. R. 48 L A. 195.
(‘i) (1902) I. L. R. 29 Cal. 433; L. E. 29 X. A, 83,: 67, 98.
(5) : (I913) L I .  B. 35 All 3911 L. B. 40 L A. 170,18X. /
(fi) (1916) I. L. B. 38 AU. 552 j L. R. 43 I. A. 269.
(T) (1904) I. 3u. R. 27 All. 203, 251, 252.
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There had been a blendinp; of the acquired property 
such as in the case of an ordinary joint estate would 
constitute it joint property ; TmI Bahadur v. Kanhaia 
Lai (^); Snraj Naram v. Ratmi Lai (̂ ). No difference 
in principle arises in the case o f an impartible estate. 
The cases as to accunriilations or purchases by a Hindu 
widow are analogous ; see Is ii But LCoer v. Tlanslmtti 
Koevain SJieo Ijochun Singli v. Sahel) Singh 
[The respondents were not called upon as to the alleged 
Reparation.'

De Grnyther, IC. C. in reply. Having regard to 
the limited nature of a widow’s estate different
considerations there apply, 
paragraph 629, referred to. ]

Mavne’s Hindu Law,

Dec. 20. 
delivered hv—

The judgment of their Lordships was

L ord Buckmaster.—The appellant in this case 
i% the widow of Eaia Saroda Narain, The respondent 
is the nearest male agnate of the d.eceased, being the 
son of one N’ilkantha Nâ ’ain , the original plaintiff in 
the suit, who was the son of Bha,rath Singh. The 
proceodings wei’e instituted for the piirpose of estab
lishing the title of the plaintiff to an estate known as 
the Serampiir Eaj or gaddi iiuil .certain movable and 
immovable property, cash, and securities■ which had 
been purchased out of the ineonie of that estate. The 
questions ,with rega,rd.,to the estate: a.nd .the monies and 
 ̂I \FG]3ei tv representing the investments from this: incouie: 
are distinct, and need to::be :separately.'Considered.. 
They have both becji derided advernely to the appellant, 
with tl)8 exception of tlie claim to certain Government 
fiecurities wliich will be more specially referred to here
after. Serampur raj or gaddi is impa.rtible, and the

' 73|Va0O7); I,;':;29>Aa.':: .
(2) (191,7) I  L. 1 1  40 All. i{59; 1:. R. 44 I. A. 201,
(-) (1913) I  L. D. 10 Cal. 324; L. E. 1C I. A. 151.

(4) (1887) I. L. fl, 14 Cftl. 387; L, E. 14 I  A.

1922.
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filinily is governed by tlie Mikihshat'a law. I f  there 
had been no division of the fa.iriily tlie f)ro]">erty wonJd 
have passed to the plaiiitdf, hut it ;iaf êr'ted tlvat 
P.]ia,rat Biiio'li separated from liis father in his life
time, a/fid that coTiseqiieotly neither lie nor tlie |)lai.irljff 
was joint in estate witli Baja Saroda NaTaiti.

Now, the facts npon, whiel) t!vi? a!]es;e(l Kĉ |)a]'atioi> 
is !)ased liave been, conenrrontly ix)und by the two 
Courts, and are no longer the sii]) je(-t o f dispute. Tlie 
argnnient, properly open t('f the a,ppellant, ivS not upon 
the facts themselves, but that these facts, when 
accepted, do establish separation. The facts are tliese : 
The villa,^e o f OhoAvrah wa,s granted, at a date not 
precisely ascertained but many years ago, by the then 
L\aja to the plaintiffs father, Bharat Sin;9;h, bv way 
of ra,aintenan,ce on a 7 t i v J m r r n . f  i s:rant at a nominal rent. 
The plaintiffs father, who died in 1879, does not appear 
to have gone to reside at Chowrah, bnt the plaintiff 
went there abont 1885, when, the then, Tiaja was a minor 
and, his estate was nnder the nia,na,.f?:ement o f the ("*'Onrt 
of Wards. The effect of tins chan.s ê o f i-es id once 
necessarily effected a senaration in food, a,nd mess. The 
HiQ;h Conrt hold distinctly tliat there wa.s no senaj’a,- 
tion in relisi'ion, and the learned Snbordinate-Jndg’e 
holds that there was no separa.tion beyond the aepara-te 
living; in the ma,intenance villao^e and the conse(|nent 
separa,te messing.

The cases o f  Girja Bai v. S a d a M .v  D h v n d i / m j  (̂ ) 
Hnd Kjiwal Nain v. Prahhu Lai (2) are clea.r decisions 
that it is competent to a mem,V)er of a joint family to 
separate him,self from the family by a clea,T and 
nnecinivocal intimation of his intention to sever; bnt 
as in that case:the person separating forfeits his chance 
of inheriting tlie whole of the estate by snrvivorslii|>, 
it reatiires strong evidence to esta,b1i.sh snch sepa.ra,tioB. 
The latter case illnstrates this, Tt was there fonnd' 
that the separation relied on was a complete separation:

(,1) (1915) I. L.: R, 43 Gal. 1031; L. R 43 I. A, 15X. ^
(2) (1917) I, L. R. 39 All, 495; L. R. 44 L A. 1 ^ .: \
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in worship, in food, and in estate; and, fnrtlier, there _ 
was good reason for the complete sepa,ratioi), and that 
consequently the requisite evidence was forthcomiTig. 
In this case these conditions are lacking, and 
their LordsJn’ps are unable to think tliat there has been 
any misapplication of the principles of law which 
res;ulate this question, and the findings of fact are 
sufficient to defeat the appellant's claim.

The second question gives rise to greater difficulty. 
Tt appears that Raja Saroda Narain, when he inherited 
the estate, was a minor. The estate was then placed 
under the custody of the Court of Wards. On his 
obtaining majority the Raja entered into possession 
and appears to have manriî ed the estate with care and 
skill. Towards the end of his life misfortune overtook 
him. and he became insane. His estate was once more 
placed under the: custody of the Gourt of Wards, and so 
remained until his death in 1907.

Originally the estate was in debt, and as there is 
no evidence of any acquisition of property from other 
sources, it follows that ail the estate possessed by the 
Raja, other tJian the impartible mf, was derived from 
the income of the raj itself. In the end this income 
produced very considerable |3roperty.. There were 
certain villages, certain mortp;a;a’es, usufructuary and 
otherwise, sums due on bonds an cl decrees , G overnment 
promissory notes to the extent of two lakhs, and other 
movable and immovable- propierties. With the 
exception of the Government promissory notes the 
whole of these have been awarded to the plaintiff upon 
the ground that they represented an ̂ accretion to the : 
estate and' descended with it. Their X.ordBhi])s thiuk 
that thiF conclusion is wronp;, au.d that its erro.!' is <Iue 
to tlie idea that the produce of the impartible estate 
uatû rally belong’s to and "forms an accretion to the 
orip:iual property. In fact, when the true position is 
considered there is no accretion at all The income 
when received is the absolute property of the owner of 
the impartible estate. It differs in no way from 
prop.erty that he might have gained by his own effort̂

1022.
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1S22. or that -had come to liiin. in circumstances entirely dis
associated from tlie owiiersh;ip o:f‘ the raj. It is a, strong 
a.ssiiiiij:)tior!, to irudve tliat tlie income o f tlie |:)]:’o])erty 
of this natui'e is so aJTected the source from which 
it came that it still retains its'original cliaracter.

It is possible tliat idiia confusion is due to the 
consideration, o f tlie |)ositi,oii with, regard to" an 
ordinary joint family esta,te. b i  such, a case the
income/ equally with the corpus, ^forms part o f the 
family pi’operty, and if the owner mixes his own moneys 
witli tlie moneys o f the family— as, for example, b j  
|)i'!tiing the 'vvliole into one account at the biuik, or by 
treatiiig tliem in his accounts as. indistinguishable—  
his own earnings share witli the property with, which 
tliey are min,gled the chara-cter o f joint family r,)rope]'ty; 
hilt no such considerations necessarily apply to the 
income from, impartible property.

The whole of the evidence on the m,atter in the 
present case, as sta.ted by the Higli Court, is a,s follows :

“ Some new properties were acquired out of the savings of Sorampiir 
gaddi. When there was saving’s ii:i rny liand I ” (the inanaf̂ csr of tho 
estates) “ used to send tlie money to tho raja and tnlu'. rmujifcs froTii 
him. The money was utilised by the raja by giving loans and ptmjhasing 
other properties. On somo occasions the raja used to loud the moiioy 
him.sftlf, o.nd thcKO sums are not entered in our books. Whon the loan 
WHS given through us, then we nsod .to kw-p neoounts of siufh money. 
I can’t give thp' sums that passetl through our hands or tliiiir probable 
amount. Tlu? money.'? that pas!?ed through oin.’ hands ware invcBted in 
loan and also la purchasing The ineomets oi; ::imindari:i
purchased were also 'entGi'csd in our booliP. It was treated as part of the 
income of tho efstates. Loans with intere.st repaid were hIro entered 
in our books. That money was also treated as part ot tlio ostftto- All- 
this was done at the instance of the raja. Loans advanced by the raja 
porsonally and not through our liands, rmd thosB that wore not ontered 
in the estate aecoin.it at the times of the advance, the money when 
repaid used sometimeH to eon\e to our hands and fiornetinioR paid - to 
the rftja direct. Those i;hat came to onr hands wore entered in our 
hook. What was so- entorerl into the estate accoiuit was emiHidered aft 
estate.money '.with.the raja’s consent. T can’t say if tbe, raja purciiased 
any landed estate out'of the money advanced by'him personally.” :

; -li'er the reasons-already given such.a stateraeht is 
: insufficient tô  aifect the property with the clmracter 

of impartibility. Wliether it Ibe |:>ossib1e, in/ any 
rircumstanees, to tre(it movnble property ;is aii



accretion to a landed estate of this character is a matter im.
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not arising for decision. Bam
J a o a d a m b a

It is true that in Sarahfit' Partap y .  Indnvjit kcmam 
Partaf (i) it was decided that movable propert}̂  could wlzm 
be so regarded, but as the point does not arise i)efe 
their Lordships need only sa,y that they must not be 
regarded as accepting the soundness of that decision.
The*facts here are not very different from those mRtvrd 
Parhati Kumari v. Jagadis Chimder Dhabal (“), where 
it was beld that the evidence was inadequate to show 
that certain mauzas bought out of the savings of the 
zmnindar were attached to the mminclari. In both 
Janki Par shad Singh v. Dwarka Par shad Singh (3) and 
Murtaza Husain Khan v. Muhammad Ycisin. Ah  
Khan P) the addition of family property to the original 
raj is considered. Both these cases dealt with property 
other than movable property. In the present case their 
Lordships can see no evidence in the facts stated of any ■ 
snijicient intention to treat the acquired properties, 
whether the maums, mortgages or other pei'sonal e?t<ite, 
as part of the original m/.

The consequence is that to that extent the appellan t 
■succeeds, and' the decree of the High Court must be 
varied by declariEg that the decree for possession made 
in favour of the respondent be further varied by 
providing that it. shall not include itemŝ  2, 3, 5, (i ■7, ■ 
and 9 in Schedule A to the plaint.' The respondent'. 
will pay the costs of the appeal.

Their Lordships will humbly advise His Maiest:y ; 
accordingly.

Ŝolicitors for appellant: T. L. IVilmi S Co

Solioitors for res]:)ondent: Pugh S Co.

0  (1904) I. L. R. 27 AIL 203.
 ̂ , (19D2) I. L. E, 23 Cal. 433; L. J£. 2D L A. 82.
i-Jj 0913) I. L. E. 35 All. 391; L E. 40 1. A. 170.
(4) (1916) I.. K. 38 AH. 552, £67  ̂ L. R  43 I. A„ 269, m .


