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PRIVY COUNCIL.*

RANT JAGADAMBA KUMARI
v,
WAZIR NARAIN SINGH.®

Hindu -Law-—impariible  estate~—separation-—purchases
out of income—uaceretion to impartible estote.

The established rule that a member of a joint Hindu
family can separate therefrom by a clear and unequivocal
intimation of his intention to sever, applies where the estate
is impartible; but in that case, as the member separating loses
his chance of succeeding to the whole estate, it requires strong
evidence to establish a separation. In the present suit, in
which it was concorrently found that though there had been
a separation in residence there had been no separabion in
worship, the Board affirmed the decision of the Courts in
India that the family remained undivided.

The income of an impartible joint estate is not so affected

by, its source that it should be assumed to form an accretion
to the estate. Further, as the holder 1z entitled to the whole
of the income, the principle applicable to an ordinary joint
family that self-acquired moneys are to be regarded as joint
property if mixed with the moneys of the joint family, does
not necessarily apply to property acquired by the holder of an
Lwpartible estate out of the income.

The deceased holder of an impartible estate had applied
savings out of the Income to purchasing immovable properb.es
and making loans, the rents and interest being received by

the manager of the estate and treated in his books as part of
the income of the esfate,

Held, that the property so acquired bad not bécomé péﬁ*’c
of the impartible estate but remained the Beparate property
of the deceased nolder.

: % Pregont Lord Buckmaster, Siv" Jobn Edge, Sw Lawrence Jenkms
and Lord Halvesen, :
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Quuere whether movable property can ever be treated

" as an accretion to immovable property.

Sarabjit Partap v. Inderjit Partapt™, doubbed.

Decres of the High Court varied.

Appead (No. 27 of 1021) & u.n a judgment and
decree ol the Iigh Court (:m wary L, 1917) modilying
a decree of the hubuuun. Le Judge ul .E;i:,w,z,u‘iL);Lgh.

The suit was institubed by che father (since
«iuxabuu ol the o hpum.h ib wiuuul, the tbk)puumu sued
as & ward of the Courb oi vards, Lo establish the
plaintilys right of suceession to the estaie ol inja
Daroda Naram, the deceased husband ol the appellant.

‘The property 1 dispute comprised (£) the ancestral
Hpariible estate ol delatlpur, (¢) imingvable property
acquired by vhe late kKaja, and (¥) movable property,

Lnouding Governinent promissory notes acguited vy

bim: 1t was established in the hitigation that the
aoguired property had been acquired out ol the mcoine
of the estate.

The deceased Raja, who died in 1907 without
1ssue, was the granuson oI the eldest son of Dubraj
pIngh, who hag held the estate ab one pericd; e
plawmeff was the son ol Bharat Singh, a younger son
0L Lyubraj. Lhe pariies were dDur Jabmmi Ka g puts
goverued by the sluaksiura law,,

Loe plaintifi claimed as surviving wember of a
joint rimau Latuily ; <Lllu'na.uvu1y, he mlwul 4 CLSLOIL

Cexcluding WIGOWS Lol suceession, did cl,mncd as helr.,

The dw:mhmb -appeliant by her delence alleged bhat
there had been a separation; she dented e alleged
custom and clamned as widow; ghe contended anm n
any case only the ancestral raj was joint property.
1v appeared thav Lubraj sgh bad granted two
villages, cue of which was named Chowral, to his
younger son Bharat, the father of the plmmm The
detence alleged that thereafter Bharat and ‘his

(4 (1904) L L, R, 27 &ll. 203 ‘
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descendants had lived at Chowrah scparated in food,
worship, and estate. The plaintift’s case was that the

grant was a customary Lharposh grant for mainten-
- ance, and that there had been no separation.

The Bubordinate Judge found that the late Rnja
and the plaintiff were, at the time of the former’s
death, members of a joint nndivided Hindu famuly; he,
however, found that the custom alleged was proved.
He held that the property acquired by the late Raja
had been incorporated by him with the impartible
estate, and with it passed to the plaintiff, in whoge
favour he made a decree.

An appeal to the High Court was heard by
Chapman and Roe, J.J., the plaintiff having died and
the present respondent, his son, having been substituted
for him. The learned Judges there finding that there
had been no separation, but held that the alleged
custom was not cstablished. They found that the
Government promissory notes had not been incorporated
with the impartible estate, but that the residue of ‘the
acquired property had been so incorporated. The
notes were accordingly held to have passed to the
widow, the present appellant, but in other respects
the decree was affivined. : : :

19922, Oct. 24, 26. De Gruyther, K.C., E. B.
Railkes, and Palaz, for the appellant. The proper

inference from the grant to Bharat Singh and the

removal to Chowrah was that a severance of the joint
family then took place : Tara Kwmari v. Chaturbhuj(t).
That case, like the present, related to an impartible
estate, and the facts are similar. It is now well

settled that impartibility does not exclude the right
to sever by a clearly expressed intention to do so.  ‘The

test whether a separation has taken place is the same
whether the estate be partible or impartible. The

ourts in India misdirected themselves on that point.
'Lhe view in Leliteshwar Singh v. Rameshwer Singh (),

P,

(1) (1015) T. L. T 42 Cal, 1170; L. R 42 T A 102,
(2 (1909) I. L. R. 36 Cal. 481, 457.
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that in the case of an impartible estate there is nothing
for a se par ation to act upun i3 nob in accordance with
later  deeisions. [ Reference was made also to
Piarbuti v. Naunihal Singh () (lirja Ihad v, Sadidlr
Dhviendive (‘) Mld Bu zjimf//, rasad Singh v, Tej Boli
Singh (%) | Bven if the family remained joint the
appellant 1s entitled to all the self-acqnived property.
The v espondent did noi satisfy the onus upoin him,
which was to show that it had been inc mpm,\(w! wiih

iha muutrl! preperty Perbeis Kaonarl Debi v,
Siviadie Clhunder ;i/m’w! (M danid Parshod Sl v.
Lhivarka Poarshad Singh (5 Murteza Husain Khan v,

Muhomed Yasin ALK /m,/ (©).  In ths first of those
cases the facts velied on fo prove 1m‘,«.n‘pmu!hnm were
similar to those in this case.  The view expressed in
Sl i‘m'.’f' p v dodoriit Partop (7), that acquived
pronerty nof ¢ }ﬂ}ﬁ,u(( of is to h(\ pre estmed to have heen
weorporated by intention with the impartible eatate
1 erTONeOUs.

Dnne, Ko and Kewworthy Browa, for the
vosnondont.  The  authorities referred o for the
llant establish clearly that an estate impartible
by enstom can he ad ded to hy the incorporation of
acauired property.  In this case the facts showing that
mfn‘ tion weve stronger than in Parbati Kumari Dehi’s

s (1), here the collectinus were made by one office,
:ml the entries were made in ane sot of hooks.  Roth
Clomets found an intention to incorporate save as to
the promissory notes.  There is significance in the fact
that the owner died without having taken any sten 1o
make the acquired property des wond hﬁmoml from
the ancestral estate; fh-’* view expressed on that point
m Smabnf Pu rf"p 4 case (7) 18 never bomx ovormlr-d

ey

(1) (1909) I. L. R. 31 All. 412; L. R. 36 I. &. 71,

(2) (1916) L. L. R. 43 Cal. 1031; L. R. 43 I, A. 151,

(%) (1921) I T.. R. 43 All 228; I. R. 48 T. A. 195.

(4 (1802) . L. R. 29 Cal. 433; L. R. 20 L. A, 82, 97, 98,
() (1913) L. L. R. 35 Al 361; L. R. 40 I. A. 170, 181,
(%) (1916) I I. T. 33 All 552 1. R. 43 1. A. 268,

(7) (1904) T L. B. 27 AlL 203, 251, 252.
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There had heen a blending of the acquired property
guch as in the case of an 01’dmary 10111* estate would
constitute it joint property :  Lal IZ Rahadur v. Konhaia
Lal (Y); Suraj Narain v. Ratan Lol (7). No difference
in princinle arises in the case of an impartible estate.
The cases as to accun mlatmns or purchases by a Hindu
widow are analogous : see [sri Dut Koer v. Hunsbutti
Koerain (%), Sheo Lochun Singh v. Saheb Singh (%).
[ The respondents were not called u pon as to the allﬂged
sepamtlon. ]

De Gruyther, K. C'. in reply. Having regard to
the limited natnre of a widow's estate different
considerations there apply.  [Mayne’s Hindu Law,
paragraph 629, referred to. |

Dee. 20. The judgnment of their Lordships was
deliverad hy—

Lorp BuckmasTER. ~—The appellant in this cose
is the widow of Raja Saroda Narain.  The re%ponaent
is the nearest male agnate of the decmsed heing the
son cf one Nilkantha Narain, the original pl:;mintiff in
the suit, who was the son of Bharath Singh. The
proceedings were instituted for the purpose of estab-
lishing the title of the plaintiff to an estate known as
the Serar mpur Raj or geddi and certain movable and
immovable property, cash and securities which had
heen purchased out of the income of that estate. The
que@tlnm with regard to the estate and the monies and
prenetty repres entmo' the investments from this income
are distinet, ‘md need to be separately considered.
Tl 6y have both been decided adversely to the appellant,
with the exception of the claim to certain Government
securities which will be more specially referred to here-
after. %rampu" raj or gaddi-is Imparmble, and the

(1) (1907) T T. T. 29 All. 2445 L. B 24 T A, 66.
(%) (1907) I T R. 40 AlL 159; 1. B 44 I A. 201,
1013) T L. R 10 Cal. 324; To R. 10 L° A, 15L:
1887) T L. B, 14 Cal, 387; L R. 141 A6E
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family is governed by the Witakshara law. Tf there
had been no division of the family Llw propor ty wonld
have passed to the H.m]t ff, but it iv asserted that
Pharat Singh separated from his hfhm' in hig life-
time, and that consequently neither he nor the plaintiff
was joint in estate with Raja Sarvoda Narain.

Now. the facts upon which this alleced separations
is based have been concurrently found by the two
Conrts, and are no longer the suhject of di spute The
argument, properly open to the appellant, is not upon
the facts themselves, but that these facts, when
accepted, do establish sommtizm The facts are these :
Tho v1ﬂnge of Chowrah was granted, at a date not
nrecisely ascertained but many vears ago, hy the then
Raja to the plaintiff's father, Bharat Q%m@h. hv way
of mai ntenance on a mukarrari ovant at a nominal rent.
The plaintiff’s father, who died in 1879, does not anpear
to have gone to reside at Chowrah, but the plaintiff
went there about 1885, when the then Raja was a minor
and his estate was vnder the marvacement of the Court
of Wards. The effect of this change of vesidence
necessarily effected a senarvationin food and mess.  The
High Conrt hold dist tinctly that there was no separa-
tion in religion, and the learned Subordinate Judge
holds that there was no separation hevond the ¢ separate
living in the maintenance village and the consequent
separate messing.

The cases of Giria Bai v. Sadashiv Dhundirai (Y
and Kawal Nain v. Prabha Lol {(2) ave clear decigiong
that it is competent to a memher of a joing familv to
separate himself from the family by a eclear and
nmecuivocal intimation of his intention to sever: but
as in that case the person separating forfeits his chance
of inheriting the whole of the estate by survivarship,
it requires %frr(mn' evidence to astablish such senarating,
The latter case ilustrates this. Tt was thore fonnd
that the separation relied on wwas »n complete separation

(1)-(1916) I L. R. 43 (il 1031 ; T, R 43 1. A 151,
(%) (1917) I. I.. R. 39 AlL 496; L. R. 44T A 158
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in worship, in food, and in estate; and, further, there
was good reason for the complete separation, ar!d that
oomeqnently the requisite evidence was forthcoming.
In this case these conditions are lacking, and
‘their Lordships are unable to think that there has heen
any misapplication of the principles of law which
regulate this question, and the findings of fact ave
sufficient to defeat the avpellant’s claim.

The second question gives rise to greater difliculty.
Tt appears that Raja Saroda Narain, when he inherited
the estate, was a minor. The estate was then placed
under the cus stody of the Court of Wards. On his
obtaining majority the Raja entered into possession
and apnears to have mans ,crerl the estate with care and
skill.  Towards the end of his life misfortune overtook
him and he herame insans. His estate was once more
nlaced nnder the custody of the Court of Wards, and so
remained until his death in 1907.

Originally the estate was in debt, and as there is
no evidence of any acquisition of property from other
sources. it 'FOHOWb that all the estate possessed hy the
Raja, other than the 1mpart1hk= raj, was derived from
the income of the rag itself.  Tn the end this income
produced very considerable property. There were
certain villages, certain mortgages, usufructuary and
otherwise, snums due on bonds and decrees, Government
promissory notes to the extent of two lakhs, and other
movable and immovable properties. With the
exception ‘of the Government promissory notes the
whole of these have been awarded to the plaintiff upon
the ground that they represented an accretion to the
estate and descended with it.  Their Lordships think

that this conclusion is wrong, and that its error is due

to the idea that the produee of the 1mp'Lrb1bIe estate
naturally belongs to and forms an accretion to.the
original property. In fact, when the true position is
mnsrdored there is no accretion at all. The income
when received is the absolute property of the owner of
the impartible estate. It differs in no way from
property that he might have gained by his own effort,
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or that had come to Lim in circumstances entively dis-
associated from the ownership of the raj. 1t isa strong
assumption to make that the income of the property
of this nature is so aflected by the source from which
it came that it still retaing its original character.

Tt is possible that this confusion is due to the
consideration of the position with regard to” an
ordinary joint family estate. In such a case the
income, equally with the corpus, forms part of the
family property, and if the owner mixes his own moneys
with the moneys of the family—as, for example, by
putting the whole into one account at the bank, or by
treating them in his accounts as indistinguishable—
his own earnings share with the property with which
they are mingled the character of joint family property;
but no such considerations necessarily apply to the
income from impartible property.

The whole of the evidence on the matter in the
present case, as stated hy the High Court, is as follows :
“ Some new properbies were ncquired out of the savings of Sorampur
gaddi.  When there wnas savings in my hand I (the mannger of tho
estates) ** used to send the money fo the raja and take receipts from
him.  The money was ulilised by the rajn by giving Joans and purchasing
other properties. On some oceasions the rja used to lond the money
himsgelf, and these sums are not entered in our books.  When the loan
was given theough us, then we used to kecep accounts of eneh money.
I can't give the surns that po through our hands ar their probuble
amount. The moneys that passed through our hands weve invested in
loan aud also- in purchasing zaminduris. The incomes of zamindaris
purchased were also entored in our books. Tt was troabed as parh of the
income of the estates. Loans with -interest repaid wore wlso onterad
in our bools. That moncy was also troafed as pmrt of tho ostate. Al
this was done at the instance of tho raja. Loans advanced by the vaja
persenally and not through our hands, and fhose that wore nob onborsd
in the estate account at the fime of the advanee, the money when
repaid nsed sometimes to come to our hands and sometimoen paid- to
the raja direet. Those that ramo to our hands were entered in our
book. . What was so enbored into the estats gecount was eousidered s
estate money with the raja's consent. I ean’t say if the raja purchased
any landed estnto out’of the money advanced by'him personally.”

. For the reasons already given such a statement is
msufficient to affect the property with the character
of impartibility. Whether it be possible, in any

(.'i ren nlstan C("..qT 1o t.I‘ea’,t m (}'\rable property as a‘u
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accretion to a landed estate of this character is a maftter

not arising for decision.

It is true that in Sarabjit- Partep v. Indarjit
Partap (%) it was decided that movable property could
be so regarded, but as the point does not arize here
their Lordships need caly say that they must not be
regarded as accepting the soundness of that deasion.
The facts hiere ave not very different from those in feme
Parbati Kumari v, Jugadis Chunder Dhabal (), where
it was held that the evidence was inadequate to show
that certain muuzas bought out of the savings of the
wamindar were attached to the zaminderi. In both
Janki Parshad Singh v. Dwarka Parshad Swgh (5) and
Murtaze  Husain Ehan v, Muhammad Yasin Al
K han (%) the addition of family property to the oviginal
raj is considered. Both these cases dealt with property
other than movable property. In the present case their
Lordships can see no evidence in the facts stated of any
snfficient intenticn to treat the acquired properties,
whether the manzas, mortgages or other personal estate,
as part of the original raj. '

The consequence is that to that extent the appellant
succeeds, and the decree of the High Court must be
varied by declaring that the decree for possession made
in favour of the respondent be further varied by
providing that it shall not include items 2, 3, 5, 6. 7,
and 9 in Schedule A to the plaint. The respondent
will pay the costs of the appeal.

Their Lordships will humbly advise Fis Mnjesty -

accordingly.

Solicitors for appellant: 7. L. Wilson & Co

Solicitors for respondent:  Pugh & Co.
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