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1922.mortgage bond providing for increased interest in case 

of a breach as penal and to refuse the increase. Thakgk 
Section 74 of the Contract Act was relied on. This 
section was enacted in 1899 but under the law as it . v. 
stood in 1897 a stipulation in a mortgage bond provid- pSb  
ing for increased interest in case of a breach was not Singu. 
regarded as penal if i t  referred to future interest only D a w s o n  

ai¥(i was not retrospective. This point, therefore, 
would not have been open .-̂ nd no other defence has been 
suggested.

In my o v)inion thi., appeal should be dismissed with 
costs to the respondents who have appeared.

F oster . J .— T agree,
A f'pea l dism issed.

APPELLATE CRIMINAL.

Dec-, 16.

Before Mullich and Kulwant Sahay ,7 .7 .

RAMJJT'AHIE 1922.
V.

KING-EMPEROE.*

PracMce— prosecution, duty of, to call maierml witnessei----- 
ajfect of emission to call some of the eye-witnesses.

Where there are eye-witnesses to an occurrence and the
pro.'̂ acntor does not call some of them the court ia entitled 
to dra,w an inference adverse to the prosecution btitMf the 
witnesses called by the prosecution are otherwise worthy of 
credit the court is not entitled to disbelieve them simply on 
the gTound that the others have not been callefl.

The police are not bound to send up as a wifoess a perEon 
whose statement they believe to be false or whose evi3ence 
they believe will be unnecessary at the trial.

Queen-Bni-pfess y. Burgaipi, applied.

♦Criminal Appeal No. 166 of 1922, from a clecisiosj of PhaniTidra tal 
Sen, Esqr,, officiating Session.'! Judge of Shahabad, dated the 16th Septt’Tiiber.
i m . -  ■
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m 2. The facts of the ca,se ma.terial to this report are 
K,AMjn’ Anmsta.tecl ill the judgment of Mnllick, J.

V, '

EmVSb. /S. M. Yusuf (with him B. BasMniddinf Guru 
Saran Prasad, Annnd Prasad and Sant Prasad), for 
the appel,lant.

H. L. Ncw.dkeoli/ar, Assist, ĵit (:roverBraer!,t Advp- 
cate, for the Crown.

Mulltck, J .—Th.e appeUant, Ramjit Ahir, has 
been sentenced to rigorons imprisoiimeiit for eigh.teeB. 
months under sec-tion 325, Penal Code, for having, on 
the 4t]] May, struck Japit Ahir with a brick or
a piece of a hrick and thereby cansed his death. The 
occiiri’ence took place about an hour before vsunset on 
th,e 4tb May. Japit wa,s 'taken to the Arra,h Police- 
station about 4-30 f.m,. on, the 5th May. He 
complained of pain in the abdomen, but the Sub- 
Inspector in charge did not think it necessary to record 
a fi.rst information and. after making fin entry in tlie 
sta,tioT) dia.ry sent him, to the hospital. On the 6th May 
a.t 6-95 in, consequence of a, report mo.de by tlie
A.ssistant Surgeon, Jcipit’s dying declare,tion was 
recorded bv a, D.g'pnty Mfi,gist,T’a,te. On the 7l:̂ h a,t 
1 'p.7ii. the Siib-Jnspectorhiivhig come to hear of Japit’s 
condition recorded a- form.n] first information. rFâ pit 
died that evenin.ŝ ’ in hosBital and a vost mortem report 
made on the folloAving day disclosed the fact thi.it his 
liowel was ruptured and that deatli had taken phice 
owi,ug to acute peritonitis. The appellant, Uamjit, 
was arrested, on tlie 7th May. The record does not 
show on what date the remaining accused Beoraj Ahir, 
"Rajndes Ahir, T.achm;i Ahir, Sheohalak, .Ahir, Randopit 
Ahir, Chandrika Ramavatar and Mangal were 
arrested'.

The learned KSession,s Jiidge of 8hah,a,bad , a,grf'ein,g 
with o,ne assessor and disagreeing with the other, has 
acquitted all the accused except'Bam jit. The l?itter 
assessor was of opinion tha.t all the accused should b§ 
convicted of an offence under section 147.
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The case made in the Session Court hy the pro- 
secutioii was that the appellant's party were dri'nkiiig Ramou' ahib 
ill the toddy ' shop of Ramlagan Passi when the 
complainant Nathuni Ahir and five '-other Ahirs- of Empekob. 
Badka Chanda arrived and purchased a pitcher of m u llic k , j .  
toddy for four annas; that when they sent Eam- 
lagan's wii‘e into the room, in which the appellant’s 
party were drinking from a cup, Ramjit got angry with 
the woman for having sold toddy to men from Badka 
Chanda,, who had the previous day impounded the 
cattle of the men of Chotka Chanda, and he came out 
and carried into the shop the pitcher of toddy which 
the complainant's party had purchased; that thereupon 
an alterca.tion took jdace with the result that the ten 
men from Chofciva Chanda, reinforced by Deoraj Aliir 
of the same village, who had been standing at his door 
?lose by, attacked the Badka Chanda mjen with bricks 
which they took from a stack near a well, which was 
under repair. The complainant’s party while retreat- 
ing appear to have retaliated in like manner with, the 
result that Japit, who had run up from his kalihan, 
was struck in the abdomen, as stated above, by Ram,jit.
On the same side were injured Jhulan, Nathuni,
Sarwan and Sitaram. On the other side were injured 
Ramdas, Lachmi and Ramjit. The injuries of all, 
with the exception of Ramjit, were slight and are 
consistent with the allegation that they were caused 
bv pieces of bricks. The evidence shows that Jhulan, 
who was Jap it’s cousin, ran up towards the end of the 
fight and struck Ramjit with a lathi on the head on 
finding Japit on the ground.

The defence at the trial was that the occurrence 
had taken place not at the toddy shop but in the sngar- 
cane field- of Jeobodhan about one hundred yards to the 
south-east of the shop because some cattle belonging 
to Nathuni and four others of Badka Chai].da had been 
seized by the accused for trespass and were rescued 
by Koba,ri, Jhulan and other" men of that village.
A complaint to this effect was lodgM before a Deputy 
Magistrate at Arrah on the 5th and there is evidence
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that the village chaukidar, Gotahiil, gave certaiB 
eakjit ahibinformation to the 0:(iii'er-in~cha,rge of the police- 

kSo 'Station at 10-30 a.m. on the 5th. The eonteiits of the 
Empkrob. police officer’s memorandinri are not legal evidence in 

Moivlick, j. t]i is cas6.
The learned Sessions Judge ha,s acce|)ted tlie case 

pnt by the defence and disbelieved the w I vole stcn'v 
to the occurrence over the |)itcher of toddy. Tt is 
(■[ ilficnlt in the circuinstanc-es to nnd(?rst;i-n(l wliy lie has, 
while acquitting nine of t he accused, convicted Rami it. 
Tlis finding seema to be tluit R,am jit did stril'ie Japit in 
the course of the cattle rescue. Ho does not- find 
whether tlie blow Avas inflicted with a brick oi‘ with 
a lathi, nor wdiether tliere wafiany right of self-defence. 
There is also no finding as to tlie circumstances under 
which Jap it’sdeath was ca,used, and it is difficult to; 
understand how the sentence under .se<:-tion can be  ̂
sustained in the absence of a decision on tiiesc essential 
points.

But in my opinion the learned Sessions Judge is 
wholly wrong in the view he took of the evidence. The 
story told by the prosecution appears on the face of ifc 
to be more natural than that told by the defence. It 
is impossible to conceive that the scene would have been 
laid at the pasi khana if there had not been some 
occurrence there. The bricks were found by the police 
on the morning of the 8th , scattered about over an area 
of 5' X 6 '. The defence give no explanation for the 
death of Japit; the bricks certainly corroborate the 
prosecution. The prosecution witnesses have no doubt 
made contradictory statements as to the exact place 
where Japit fell, but it seems quite clear, on a careful 
examination of the whole evidence, that Japit fell in 
a lujra field about ten yards from the verandah of the 
toddy shop. A  bujra crop had been grown upon the 
site, but at the time of the occurrence it was waste and 
on the evidence it is spoken of either parti or a path­
way. There is no substance in the suggestion that the 
prosecution have laid the scene at a place two or four 
rassis from the shop.
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1922.Tiieii, as regards Japit’s presence, ifc is clear tba,t 
he was not there wlien the quarrel originated but uawtx Anm 
arrived when it was going on.

The learned Sessions Judge has been considerably 
inflnenced by tlie discrepancies as to the course of the j,
earlier part of the quarrel. It appears that on the 
7th May, when examined by the, Sub-Inspector,
Nsthimi stated that he and four others were drinking 
below the verandah when Ram jit came and joined a 
number of his co-Adllagers who were drinking inside the 
shop and that Ramjit straightaway began to abuse the 
Badka Chanda men for having oome to drink there.
This stoiy is certainly inconsistent with that told at 
the triiil wliich wa.s to the effect that Hanijit was i.n the 
inner I’ooiii from the beginning and that the' complain­
ant’s pai’ty had not begun to drink but had merely 
asked for a cup when Ramjit began the abuse. - In my 
opinion no very great importance ouglit to attach to 

, this discrepancy. There was no object in telling a 
different story in Court and it may well be that the 
'statment recorded under section 161, Criminal 
Procedure Code, by the Sub-Inspector was in no sens© 
€xha,ustive and that the more detailed and accurate 
sequence of events has been elicited in the trial. If 
the case had been a concocted one, I should hâ e 
expected no variation in this part of the story.

Then as to the weapon with which Jap it was 
struck, ]R,a.mkislmii said to the Suh-Inspector that 
Earajit struck Japit witli a h tk i  and ^uilan states 
that Japit had a latM in one hand and was throwing 
bricks with the other. The balance of evidence is entire- ■,

, ly in favour of tile witnesses who state that Japit was ' 
struck with a brick. Jhulan may be light in sapng that;
Japit had also ai«if/u\ but it is certain that the injuries " 
upon Japit and those on liis side were inflicted not with 
latMs but with bricks.;,

learned Sessions Judge next draws attentioB
:,to tte fact that Eeither Eamlagan Passi aor his two'-
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brothers nor his wife, nor some strangers i.‘rorri ot;lier 
Ramot ahir villages wiio were |)roved to have been present in tlie 

Kino- sho];), ha,v6 t>eei), ca led by tlie prosecution.
Empehob. ,

M0LLICK I "Witli regJii'd to ]ii!,riiiagaii a,iid members o f his 
’ ' ' h.oii.se}:iold, it is sea,rceiy .likely tliey wo\ild give 

evidence against their own tnistoniers. Their inclina­
tion wou.ld be to s?iy tiiat- iiotliing di,sorder.ly i:ia,d f̂ alvei] 
place at their shop whi.cli they hold under a, ]i,c:ensĉ  
from Govei’imiejit.. With regard, to the nien, from otiser 
villages, it fin.K not been shown that the poli(?e liad ifi- 
formation as to wiio tliese |:)ersons were.

The seven eye-witnesses called for the prosecution 
are certainly men of the same party and all o:f them 
have a feud witli lianijit’s party and th.e Court wns 
entitled to lake this fact into consideration in weigliing 
their evidence and .to dr a. w. an inference adverse to the 
prosecntion on the ground tliat inde]..)endent eycv 
witnesses had not been called; but I do not think that 
if the witnesses called ly the prosecution are otherwise 
worthy of credit, the Court was entitled to disbeli©Fe 
them simply because some persons ̂ who eould have 
thrown light upon the case  ̂ have not been put before 
the Coni't by the proseciiti.on. It has sometim,es been 
said that it is the duty o f th,e prosecution to call all the 
witnesses who prove their connection with the tranfiac- 
tions comiected with the prosecution and who must be 
able to give important in.formation; if  such. wit.nesses 
are not calted without su.fficient reason being,shown the 
Court may properly .draw an. inference, adverse to the 
prosecution. .But this stat4?n:ient of the rule, .is, in :my 
opinion, too wide and hâ s been qnalified by a Eull Bencii 
o f the Allahabad High CmTt ■ m Qimn-Empress y,: 
Durga 0 .  The .Court there observed as follows :

“ In our opinion a Public PpBecutor shoulcI nut 
, refuse to call or put̂  into the witness-box foi*.. ci<;ss 
:: :'Examination a truthful witness returned in' the calendar

3 1 4  THE TODIAH LAW aEPfJIlTBs ['“fO fi. II.;



1S22,as a witness for the Crown merely because tbe evideiice 
of such witness might, in some respects, be favourable Ramot Ahim 
to the defence. If a Public Prosecutor is of opinion kin&-
that a witness is a false witness or is likely to give false Empebou. 
testimony if put into the witness-box, he is not boiin’d mulmck, j, 
to call that witness or to tender him for cross- 
ex5|mination.” It would seem also to follow that if 
the police consider a witness to be a false witness or 
that his evidence is unnecessary, they would be justified 
in not sending up th.at witness as a witness for the 
prosecution and his absence at the trial ought not to be 
a reason for disbelievin,̂  the prosecnti,oii witnesses if 
they are otherwise worthy of credit. It is of course 
not for the police or for the Public Prosecutor to

■ ('‘hampion a, particula,r theory and to suppress the 
evidence of a reliable wi.tn.ess simply because hJ,s 

, testim,ony is inconsistent with it; but that proposition 
doas not, in my opinion, affect the present case. The 
sole question is whether the witnesses called can be 
believed on the main points and, in my opinion, the 
answer should be in, the affirmative. The learned 
Sessions Judge has drawn attention to Jap it’s delay in 
lodging information.. The explanation given by”the 
prosecution is that Ja,pit was waiting for the refoii 
of Kobari, .the head of the family, who/was absent 
from home that niŝ lit. The defence allege that Japit 
was in his house all along and tha-t he took part in the 
cattle rescue which is tlie subject of their counter case; 
but there is no reliable evidence on the record to support 
these allegations. On the following day: Japit was 
started of in a cart' just before Kobari returned and 

; Woba:ri overtook hi m before Japit had left the village 
In the circumstances I do, not think the om.ission to go 
straJghtawav to the immediately after the
occurrence is evidence that a false story was being 
concoGted.;.

Haying regard to the fac£ tlia't no ©xfernal iBjury 
•was visible aad that Japit. was onlj oomplaiiiiBg_ of 
p«iii in Ae mMomw, ft# pMfeaisiliiy »  tlai II' '&m

,voE, i i ; ]  p a W a  s l a i i s .  S15



accused’s paiivy lificl not set out for Arrali for the pirr- 
Eamjw Aarapose of lodgin.g a complaint, Japit wnnlrl not have gone 

kS«- t,o' tl].e police at all. Even, tlie Siib-JiiRpector who Ra.w 
Emptooiu not consider tlie case serious and declined' to

Mtjluos, j. record a first informa.tion,. The absence of any externa,!
mark of iniury is not necessarily d,estnictive of the 
ca.se tba,t tlie iTrjnry wa,s c-naised by a brick. The 
"'Wedical Off'cer wa.s not examinerl rrnon this point a:nd 
it is possible tb:xt a blow in the abdom.en is less 1 il'ely 
to lea.ve a, mâ rlv than, one on a, less elastic and resilient 
luirt of the anatomy.

I think, therefore, on, a carefnl review of the 
evidence, that the a,T)pellant shonld have been convicted 
of the charge of riotinr̂  with, the common object of 
beatino: Hâ thuni and others. But as he hav« been 
acqiiitted of that chars'e, the only qnestiois is whether 
the conviction, under section 325 can fie snsta.ined'. 
Now, having res:a,rd to the fa,ct that, the brink was 
burled from a dista/oce of a, few pa.ceB there conld ha.ve 
been no difficulty in recô nizinr̂ ’ the person, who hnT'led 
it. There was no doubt a free fio;ht, both sides 
bricks, but for all that there does not seem to he >iny 
reason for disbelievi'n,̂  the a:llej:t’̂ i.ion that Ja.ivit :fe'H 
on beint? struck by Ramjit in the stem a,ch. Tĥ re is 
no evidence, however, as to the size of the missile and 
it is difficnlt to believe thfs.t R;i,ni;jit a.cted with the 
knowledge that he: was likely to ean,se death.

■ 'An offence iinder section S25, however, 'na.̂  been 
made out, hnt havinĉ  resyard to the, circnmstanaes and 
to the fact that ea,ch. [)a,rty was peltinGf the other with 

, whatever, they con,ld pick up, I think a sentence of six 
montbs’ ricTOroiis iinprisonTnent will meet the'ends of 
justice. The sentence is accordingiy reduced to. that 
period.

51® THE INDIAN L’AW EEP'OBtS, [V O fl ft .


