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is brought are cases where the tenancy has terminated
and the tenant refuses to quit and I consider that the
word tenant as used in the section was intended to

P - . .
Smso Dorma cover such cases. In my view the circumstances of the

Sman,

Dawson
Muases, C.J.

1922.
Octl., 31.

present case, namely, a tenant who was the thikudar
and whose thikaedar: interest has expired but who
refuses to quit, whatever the reason may be, corfies
within the clause (¢c¢) of paragraph (z7) of the section,
and that section applies where in such circumstances
the landlord brings a suit to eject him. For these
reasons 1 think that the decisions both of the trial Court
and of the learned Judicial Commissioner on appeal
were right and ought to be affirmed and the appeal

dismissed with costs.

Ross, J.—T agree.
Appeal dismissed.

REFERENCE UNDER THE COURT-FEES
ACT, 1870.

Before Jwala Prasad, J.

ANAND RAM PRAMHANS
0.
RAMGHULAM SAHU.

Appeal—date of presentation—memorandum presented to
Assistant Registrar, in the absence of the Registrar during
vacation—Rules of the Patne High Courl, 1916, Chapter II,
rules 13(iii), 14 and 16—Court-Fees Act, 1870 (dct VII of
1870)—DBihar and Orissa Courl-Fees (Amendment) Act, 1922
(B. & O. Act II of 1922),

A memorandum of appeal presented to the Registrar
during the vacation must be taken to be filed on the day on
which it is actually presented to the Registrar. But when
memorandurn of appeal is presented during the vacation to
an officer who is not empowered to receive it, and it is put
up before the Registrar on the re-cpening of the High Court,

it must be deemed to have been presented on the d
which the High Coutt re-opened. ' s e on
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In the absence of the Registrac o memciandum of gppeal  Jt4
must, under Chapter 11, rule 16, of the Rules of the Patna ay,xn nax
High Court, 1916, be presented to a Judge of a Bench and Puswmans
not (o any other oflicer of the court unless the power of the
Registrar to receive meiworanda of appeals under rale 13(isi)
has been properly delegated to such other officer.

A memorandum of appeal properly stamped in accordance
wifls the provisions of the Court-Tees Act, 1870, was presented
to the Assistunt Registrar on 186h August, 1922, during the
vacation. On that date the Registrar was not in Patna. . The
Bikar and Orissa Court-F'ees (Amendment) Act, 1922, which
eithanced the fees payable upon the memorandum of appeal,
came into force onm the 24th August, 1922. Ths vacation
ended on the 22nd October, and the court re-opened on the
23rd.

The memorandum was put up before the Registrar on
the latter date and he noted in the order sheet that it had
been filed on that date. [Held, that the enhanced court-fee
prescribed by the Bihar and Orissa Court-Fees (Améndment)
Act, 1922, was payable on the memorandum of appeal and
not the lesser-fee prescribed by the Court-Fees ‘Act, 1870.

Ununto Ram Chatterjee v. Protab Chunder Shiromonee(l),
Gobind Kumur Chowdhury v. Hargopal Nay(?) and Ram Das
Chakarbati v. Official Liquidator of the Cotion Ginning
Company, Limited, Cawnpore(3), referred to.

The following portions of Chapter II of the Rules
of the Tiigh Court at Patna, 1916, are referred to in
the judgment :— '

Buyle 13. In addition to. the powers conferred upon him by other
rales the Registrar shall have the following duties and powers ;—

# % # % ® # * ¥

(i41) To receive a plaint or an appesal from the decree or corder

of & Subordinate Civil Court and to determine whether it

ghall be admitted and notice issued at once to the -other

side or be posteddor hearing under Order XLI, Ruls 11, 0t

otherwise laid before the Court for orders. - :

Rule 14. The Registrar may delagate amy of his fanctions under
these - rules except those which are of a judicial or quasijudicial
charncter to'the Deputy Registrar or other Officer of the Court.

Rule 16, In the absence of the Registrar, or whenever the Chief
Tustice so direets, his powers and duties under rnle 13 (i) to (ziii) of

'
AMGIHULAM
Sanu.

W (8716 W R 20 () (1869) 3 Ben. L R (App) B
{%) (1887) 9 Al 366.
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this clapter shall be performed by a judge or judges and his powers and
dutics under vule 18 {wiv) to (wwiii) shall be performed by the Deputy
or the Assistant Registrar.

The Ffacts of the case material to this report are
stated in the note of the Stamp Reporter, which was
as follows :—

"Phe suit. oub of which this appeal arises was instituted in 1021 for
cerfoin  decluations and o perpetual  injunction. It having been
dismissed by tho Lower Court the plaintiffs have preferrcd this~firs
appeal from its decvee. The suit was valued at Rs. 86,783-8-3 and as
ib is governed by section 7 (jv) (¢) of the Court-Fees Act (VII of 1870),
a proposition which cannot be disputed, a courb-fee of Re. 1,050
enlenlated «d peloron on Rs. 96,788-8-8 according to article 1, schedule
T of that Act, wus poid on the plaint. The appeal is similarly valued
and stamped.  The pluint is sufliciently sbamped but the memorandumn of
appeal appeurs to mo o be insufliciently stamped.

L'he question for detetmination, theretore, is whether the memoran-
dum of appeal is insufficiently staroped and if so by bow much? The
decision of this question hinges upon snather question of considerabls
importanes, namely, ** When was the appeal wvalidly presented? ™ he
decision of the latter question will deeide the question of court-fec raised
not only in this appenl filed before the Assistant Registrar in the lash
loug vacation but in a good many other appeals filed during the sawme
vacabion, before that officer or the Deputy Registrar,

The High Court was closed for the last long vacation from the 4th
of August to the 22nd of October, 1922, and rcopened on the 23rd of
October. The office of the High Court was open, though not working
with full strengtly, throughout the vacation, as in previous wyears for
administrative and urgent. purposes. There is no order, rule or law
compelling a litigant or conferring a statubory right upon him to file &
civil appeal during u vacation. "This is so on account of the sufiicient
protection given by section 4 of the Limitation Aet, 1908, againsé
limitation expiring on a day when the Court is closed. Dut as the
office is open for the sald purposes Vakils desiring and choosing to file
appeals during any long vacation in the office sre permitted, ab their
request, fo file them in tho office, nob sy a matter of right but as & master
of ‘favour to suit  their convenicnee, on the distinet understanding
thet the appeals filed dwring s loug vacalion will be kepb in
the office by way of deposit and will be trested as having been
filed on the day that the Cowrt re-opens. Accordingly this appeal
and many others were filad either before the Depuby or the Assistant
Registrar during  the - last long vacation. They were kept in the
Vornacular Department by way of deposit and presented bhefors the
Registrar on 28rd October 1922, when the Court re-opened. This sppeal
which will be in time up to 7th November, 1822, but was filod before the
Assisbant Reglstrar on 18th August, 1029, during the vacsfion, was
presented to the Registrar on 28rd October, 1922, when the Courk ro-

- opened, and the first eniry, signed by the Registrar, in the order sheet,

therefore, is ** 23rd October 1922. Tiled. Put up for orders "= Therafors
n?:)r‘:))y h’u‘rqbb opinion this appeal was validly presented on 28rd Octoher,
1922, fhiz' view iz supported by the 1Iigh Court's lokber
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No. 8908 V.-D., dated 11th September, 1919, which is a reply from the 1982,
then Regisirar to o lobter received in the long vacation of 1919 froms , o ’EA;
Mr. Shoroshi Charan  Mittra  as  Viee-President of the Valdls® ™0 Go vy
Association, Patna High Court, fo the Registrar of the HMigh Courb v,
complaining that since n certain date in the wvacation of that year the Rimaemunam
Vakils had not been able to file non-urgent eivil appeals and that that  Samw,
wag causing  preat inconvenience to litigants and Vakils.  The said

High Court lntter runs ag follows 1=

[T}

L0
T VICE-PRESIDENT,
VartLs' ASSOCIATION,
Patna High Coure.
81n, '

With referance to your letber No. Nil dated the 20th August 1919,
recarding the receipt of appeals during the vaestion, I am directed to
sny that no appeal can be claimed to be filed in office as 9£ rlght;' on
any day except om a Cowrt day bub appeals will be, as in previous
voars, reeoived during the vacation and kept to be formally dealt with
when the Court re-opens. They will be treated as having been filed on
the re-opening date '

Tha above High Court letter-is a conclusive authoriby.’ for my
submission -that tho appeal was validly presented on 23rd. October, 1922:
Dut it may be contended that according to the rules of presentabion of
appeals as contained in the Cnde of Civil Procedure, 1808, and the Rales
of the Patna Iigh Court, 1916, the presentation of the appeal to the
Assistant Registrar on 18th August, 1922, and other appeals presented to
him or the Deputy Registrar on that dabe or any other date during the
last vacation is valid, and that therefore they sere validly presented
before them on the dates on which they were presented during the
vacation. My iden is that thoso rules, except Rule 4, Chaptor 1T, of the
Patne High Court Rules, are applicable cnly when the High Court is
open and mnob when it is closed. However, assuming that they ave
applicable when the Court is closed for the long vacation on the ground
that the Hon'ble Mr. Justice Adami, the Vaeation Judge, held Court
" dwring the vacation, I proceed to examine those rules in corder to see it
the appeal presented to the Assistant Registrar on 18th August, 1922,
was a valid presentation,

Order 41, Rule 1 (1); of the Code enacts * Every appeal shall be
preforred in the form of & memorandum -of appeal signed hy tha
appellant or his pleader and presented to the Court or fo such officer ns-it
appoints in this behalf. -The memorandum shall be sccompanied- by a
_eopy of the decree  appealed from............ " The  italies - are mine.
The ahove italicised provisions ara impersbive, so thab it i obligntory
upon an gppellant to present his appeal to' the Court or such’ officer as
it appoints In' this behalf and if-he does not’ so present it the’ présentation
iy Invalid just as the presentation of an appeal without s copy of tha
decreaappenlad from is invalid: as held “by this Court in Chuturbhuj
“Bahay v Mihammad  Habib (1), S e e

ol é(lg S.A E&s. . Nos. ,704‘ to 706 c‘;f«,im_g; dacided on the 21’0‘:1}5;‘,’1\‘{ mber,
919, by Adani, T S el ; Shv e TR 0 R i
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Tho proper officer appointed by the Cowrb to receive an appeal from
the decroe or order of o Subordinate Civil Cowmrt is the Registrar
according to elanse (i1}, Bule 13, Chapter TI of the Patna High Court
Ruleg. Therefore the present appeal, which is an appeal {rom the decree
ol o Subordinate Civil Court, must have been presented either to the
Saurt or o the Registrar. Tt was nob prosented to the Court, the
Vacalion Tidge, the Ion'blo Mr. Jushice Adnmi, s an urgent matlor
wnder Bole 4, Chapter YT of the Pains Migh Court Rules. DBut =
prosentation to his Lordship was possible only i in his  Tordship’s
opinion the filing of the appeal bofore his Lordship was an urgent
matter. Probably the appellants did not think that it was urgent and
thetefore they did not venture to present it to his T.ordship. However,
the fact remains that the appesl was not presented to his Tordship on
18tk August, 1922, On the other hand it was filed hofore the Assisbant
Rogistrar. Dub i eould not have been filed before him under law
beenuse the Conrt did not by an order, so far I know, appoint him or
the Deputy Repistrar as the officer to receive appeals during the last
vaention imder Order 41, Rule 1 (1), of the Code in temporary supersession
of Rule 13/1i). Chapter TT of the Patna Tigh Court Tules, Tt mav forther
he contended that the presentation of the appeal to the Assistant
Registrar (or the Deputy Registrar) was valid under  Balo 26 or 27.
Chapter VIT of the Patnn ITigh Court Rules.  There are several condi-
tions which must be fulfilled before those two roles ean be appliad.
T lay stress on only one of them, namely limitation. According to both
the Bules any memorandum of appeal or application which might be
harred by  time may be prosented to the Deputy Registrar or the
Aguistant  Recistrar nnder ecertain  cireumstances. But  the  present
appeal was uob going to bhe time-barred on 1Sth Auvgnst, 1922, The
time for presenting it is, as already started, up to Tth November, 1092,
Fven if the period of limitation preseribed for the appeal had been
expiring on 1R8N August, 1922, nay, even if it had alrendy expived an any
proavions date during the vaeation, the appeal wonld have been in time
up to 23rd October, 1022, the day that the Court re-opened, hy virkue
of the provision of section 4 of tho Limitation Act. Therefore Rules 26
and 27 aforesaid have no applieation o this appeal or anv other appeal
filed belore the Deputy Registrar or the Assistant Registrar during the
vacation. Y6 may farther be contended that the presentation to the
Asgistant. or -the Deputy Registrar is valid hiecause the Rogistrar might
have delagated his fonetion of vecoiving appeals uvnder Rnle 18(if7),
Chapter IT of the Patna Migh Court Rulos to those officers wnder Rule 14
of the same chapier on the gronnd that such n function is neither of a
judicial nor quasi-judicial character.  With  regaed  Foo thin oy fiesh
resprotful submission is that it is a matter of considerable doubt whether
the Registrar ean delegate his powers of reesiving n moemorandnm - of
appeal to the Deputy or the Assictant Rogistrar hoeause (1) under Rule 16
of Chapter IT of the Patna Iigh Court Rules, in the absonce of the
Registrar or whonever the Chief Justice so directs, bis pawers and: duting
under Rula 18(fid) of the sama chapber, ie., of receiving appeals, ete.,
shall be performed by a Judge or Judges and not by the Deputy or the
Assistant Registrar, which shows that the function of receiving appeals
is of & quusi-fudicial character; and as an example of this T may note
that when the Registror was absent on leave from S1at May to 0th Funa
last momoranda of appeal used to be received by Tudges and not by the
the Deputy or the Assistant Registrar; and (2) Order 41, Rule"1 (1} of
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the Coda dnas nat provide that the officer appointed by the Gourt fo receive

an appeal {(o.ge, the Registrar) can delegate his powers of vecelving it to Axs

any other officer. My next respectful sabmission is that, gpart {row the
arestion whether the function of receiving a memorandum of appeal is
of n gunsi-pudicial echarneter or not or whether the Registrar exn delogata
that fanction or not, the Registrar did nob ss & matter of fact, so fur
an T Jmow, delogate his powers of receiving a memorandum of appenl to
the Deputy or the Assistant Registrar go as to avthorise them to recrive
that docurient  during  the  lest wacation.  Therefore  Rule 14 of
(liapter 1T of the Patna High Court Rules cannot be relied on.
Therelore presentation of the appeal to the Asaistant Registrar (or the
Daputy Registrar) during the last vacation was no presentafion or an
invalid one - and it became valid only when - it was presented to the
Registrar oo 23rd October, 1922,

* For the reason given above my answei to the question * When was
the -appeal validly presented?" is that it was validly presented on
28rd Octobar, 1922,

On the 23rd of Ocbcber, 1922, when the appeal was validly
presented, ns shown above, the Bihar and Orissa Court-Fees (Amondment)
Act (JT of 19223) which came into operation on 24th August, 1922, was
in force. Thercfore the memorandum of appeal and other documents
filod with it are governed hy the Court-Fees Act (VIL of 1870) as amended
hy the said Ach I of 1922:  According to. the former Act as amended by
the latter the cowrt-fee on Re. -26,783.8-8, the value of the appesl, is
s, 1.567-8:0.- The court-fee paid is Rs. 1,055 according to the former
Act. Therrfora the memorandum of appesl is insufficiently stamped by
Rs. 512-8-0. This ‘is my answer fo the first question whether the
memorandum of appeal is insufficiently stamped. and it so by how much.

There are  other documents  aecompanying the memorandum of
appeal which according to the said Act IT of 1022 are also insufficiently
stamped. One of them is the vakaletnama. It is insufficiently stamped by
Re. 1. The other two are copies of the judgment and. the decree.
They wre insnfficiently staroped by annas 4 and 8, respectively.

In the vesult the appcllants have to pay the following deficit
court-feeg 1—

Re. & p.

On the memo. of appeal . 512 .8 0
v vnkalutnama 1.0 606

o copy of judgment 040

" . decree 0 80
:Total w  bl4 4 0

The Taxing Officer referred the matter to the
Tavine Judee under section 5 of the Court-Fees Adct,
Sureshi Charan Mitter, Soilendra Nuth Palit,
Taduhans Sohay and Hareshwar Prasad Sinha, forthe
aonellants, -

1922,
D - Raw
) oneariis
i
Ramauwras,
Sar.
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Sultan Ahmed (Government Advocate), for the
Crown.

Jwara Prasap, J . —This is a court-fee matter and
has been referred to me as Taxing Judge.” The first
question for determination is whether the memorandum
of appeal is sufficiently stamped.

" The memorandum of appeal was filed hefore-the
Assistant Registrar of the High Court on the 18th of
Angust, 1922, when the old Court-Fees Act was in
force. According to that Act the memorandum of
appeal hore court-fee of sufficient value.  The new
Bihar and Orissa Court-Fees Act (Act IT of 1922) came
into force on the 24th day of Angust, 1922, according
to which the court-fee shonld have been much larger
than has heen paid by the appellant. The Court was
closed for the leng vacation from the 4th of August to
the 22nd of October, 1922, though the offices were open
and the Registrar was on duty. Under Order XLI,
rule 1. the memorandum of appeal must be  presented
to the Court or to such officer as it appoints in this
behalf.”  This Court has appointed the Registrar to
receive memorandum of appeal (Chapter I, rule 13,
clanse 3, Patna High Court Rules). There are ample
authorities to show that a memorandum of appeal
presented during the vacation to the proper officer
appointed in that behalf will be a valid presentation
although it is open to an appellant 1o present
a memorandum of appeal on the first day of the opening
of the Court under the Law of Limitation if the time
fixed for the filing of the same expires during
a vacation. This is for the henefit of litigants. But
there is nothing to prevent the presentation of a plaint
or a memorandum of appeal during a vacation or even
on a Sunday, provided it is presented to a proper officer

~and that officer receives it | Ununio Ram Chatteriee v.

Protab  Chunder Shiromonee (1), (Gobind  Kumar
Chowdhury v. Hargopal Nag (%) and Ram Das Chakar-
bati v. The Official Liguidator of the Cotton Ginning

«

Company, Limited 3)]. Therefore, if the Assistant

1) (1871) 16 W. T. 230. (%) (1869) 3 Bem, L. T, (App.) 72
( (3) (1887) T. L R. 9 AlL 366 (her) 72
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Registrar in this case was the officer properly _ W2
constituted to receive the memorandum of appeal, in Axax» Rax
my opinion the appeal was then properly presented and R
filed on the 18th of August, 1922, and the court-fee Rascuoran
payable was that prescribed by the Act which was then 54"
in force, namely, the old Court-Fees Act. LAy
~ The chief question, therefore, for determination '

i1 whether the Assistant Registrar was the officer
authorized to receive the memorandwmn of appeal in
question. He has not been expressly so appointed hy

the rules of our Court.  The Registrar, though on

duty, was not in Patna those days. It has been urged

that he had delegated his powers to the Assistant;
Registrar under rule 14 of Chapter IT of our Rules.

There is nothing to show that the powers were delegated

by the Registrar nnder that rule, even if the Registrar

had the power to do so, and that the receiving of the
memorandum of appeal was not a judicial or quasi-

judicial matter.

It is then said that the Assistant Registrar must

be deemed by implication to have the powers of the
Registrar delegated to him. This contention is based

upon what is said to have been the practice prior to

1919 when the Deputy and the Assistant Registrar used

to reccive appeals during vacation. We do not know

whether they did it upger any delegation of powers

made by the Registrar, or only as.a mere matter of
practice. I do not think that the delegation, if any,

prior to 1919, will be of any avail for the year 1922,

In order to apply rule 14 it must be clearly shown that

there was a delegation by the Registrar of his powers

to the Deputy or the Assistant Registrar before he left

for Ranchi during the last vacation. - Therefore rule 14

does not help the appellants in the present case.

Under rule 16, in the absence of the Regisirar,

his powers under rule 18, clauses (7) to (79). must be
exercised by a Judge or Judges; in other words, the.

power of the Registrar to receive an appeal under

clause (8) of rule 13 could only, during the vacation and
~in the absence of the Registrar, be exercised by a Judge
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of this Court. The memorandum of cxmwﬂ hh(llld
therefore, have been, in the ahsence of the Hegnsirar,
-n‘osemcd to Adami, J., who was the Vacation ﬁn MD
Whether the receiving of a memorandum of appeal s
a judicial act or not, rule 16 expressly says that it
shall be only within the competence of a -fudeo or
Judges of this Court, in the ahsence of the Hemis rar,
to receive a memorandum of appeal, and in the Tace of
this express provision T do not think that the Deputy
o i.‘.m Agsistant Registrar conld receive the memoran-
duem of appeal in qumlm They could only perform
such of the daties of the Rewistrar as were enjoined
nhon him mder clanees (74) 1o (22) of the snid role.

Therefore although, in my opinion, the appeal could
11(\ presented on “the 18th of August, 19922, to the
Registrar or a Judge of this Court, it was not pmpm]y
])1‘oqnnted to the Court or to the officer ‘mpon ted by the
Court under Order XI1, rule 1, of the Corle of (ivil
Procedure.  Therefore, the memorandum of appeal
should bhe deemed to have heen presented on the @3rd
of October, 1922, when the Court re-opened and the
Registrar 1ctual]y received the document and noted on
the order-sheet as h iaving been filed on that date. The
new Bihar and Orissa Court-Fees Act, which had
already come into force hefore the 23rd of Octol er,
1922, will apply to the present case, and henes the
memorandum of appeal is inswficiently st amnor{ to the
extent and the valne indicated hy the Stamp Reporter.

The rakolotnama is also insuflic dently stamned
is reported by the said officer.

The copies of the judgments and the decrees, to
my mind, are properly stamped and hear sufficient
court-fees, ma,:smucl. as they were obtained hefore the
present Act came into force; and therefore the fact that
they were filed after the present Court-Fees Act came
into force would not make those documents invalid and

~unreceivable under the new Conrt-Fees Act.. This is

al so supported by the General Clauses Act, section 6,
clause (¢). . The present Act cannot have the “r'vh'm]m(u
tive effect to impose a liability upon the appellants to
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pay court-fee which they were not liable to pay on the 12
date when the copies were obtained by them. A;‘mn Rant
RAMHANS
I understand that there are a number of cases of

LIN
this nature. They will all be governed by this Reyeuvmen

. Stuy.
judgment.
APPELLATE CIVIL.
Bejore Adami and Das, J.J.
SRI THAKUR RADHA KRISHNA GOPAL LAT.J(
9. 1g22.
LAKSHMI NARAYAN.* Nov., 80.

Code of Civil Procedure, 1908 (dc¢t V. of 1908), Order
XXXIIL, rules 3(4) and 11(2)—CGuardian ad litem, appoint-
ment  oj—notice to wminor, whether mnecessary—Natural

guardian, right of, to be appointed—wishes of minor, when
to be consulted.

When the court appoints a fresh guardian ad litem for
a minor defendant under Order XXXII, rule 11(2), of the
Code of Civil Procedure, 1908, it is not necessary to give
notice to the minor. Rule 8(4) of that Order applies only
when an application is made for the appointment of a

guardian in the name, or on behalf of a minor, or by the
plaintiff.

Rajendra  Prasad v. Probodh Chandra Mitra(1),
distinguished.

Although the mother of a minor, as hig natural guardian,
is the proper person to be appointed his guardian ad litem the
mere fact that the court has appointed the minor’s brother
who wag the karta of the joint family of which the rminor was
& member does not render the decree obtained in the guit void.

% Appeal from  Original Order No. 225 of 1921, from an order of
M;l M. Zahur, Subordinate Judge of Muzaffarpur, dated the 26th. July,
1021, o



