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the Civil Procedure Code provides thet a weeres iy
be executed either by the Cowet Whm'h pusses it or b
the Court to which it issent for execution.  Section 59
gives power to the Court to send the iu ree for execution
to another Courton dwlm;mmmlu u‘ Ji‘iflm conditong
wimhm specified in that section. seeis to me thab
1 a covsideration of these two &,@cmem it must follow
m}.dnt *tle decres cannot be executed simultancously in
two Courts. This view was taken by the Judicial
Committee in the case of Maharaja of Bobbili v. Sree
Rajah Naresaraju. Peda Botiora Simhuln Bahedur
Geru (W, In my opinion the decision of the lsarned
Judge in the Court below is right and must be affirmed.

I wounld dismiss this appeal wish costs.
Apamr, J.—1 agree.
Appeal @ISMISSE.
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Before Adami and Das. J.J.
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Eweeulion of Decree—Step-in-0id of execution, applica~

tion for confirmation of sale and delivery of possession,
whethar is.

When property has been sold in exscuiion and the ssle
has falled to reallse the amount dne under the decree, an
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application by the decree-lolder for further execution is not a |

step-in-gid of execution,

Neither an application for confirmation nf am exscifisn

sale nor an application for delivery of poaﬂessmn is s sfep-in-
- aid of execution, «

Appeal from Original Oxder ‘No. 224 of 1921 from an order of Babu i
fhyam Narayan Lal, Oﬁicmtmg Subordmate .'fudge of Danbhanga, dated

the 2bth May, 1921.
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Gobind Pershad v. Runglal(®), Sariatoolla Molla v. Raj
Kumar Roy(%), Mots Lal v. Makund Singh(3), Prem Frishna

Narw dma Dhur v, Juramoni Chowlkidar(4), '‘Amnoda Prosanna Sen v.
 Baveaw  Somaruddi Mridha(5), Sadashiva v. Narayan Vithal Mawal(6)

Jua.

and Lakshmanan Chettiar v. Kannammal(7), not foliowed.

Bhagwali v. Banwari Lal(8), Panchanan Chowdhury v.
Nrisingha Prashad ERoy(%), Umesh Chandra Dass v. Shib
Narain Mandal(19), Hem Chandra Choudhury v. Brojo Suvidart
Debee (W), Fazal Imam v. Matta Singh(12) and Gunga Prashad
Bhoomick v. Debi Sundari Dabea(13), approved.

Kaitayat Pathuwmayi v. Raman Menon(3%), Sandhu
Taraganar v. Hussain Sahib(15), Annanda Mohan Roy v. Hara
Sundari(3%), Bhimal Das v. Mussammat Ganesha Kuer(17?),
Muhammad Mosraf v. Habil Mia(18) and Haji Abdul Gani v.
Rajo Ram(19), referred to, ’

Appeal by the decree-holders.

On the 29th March, 1917, the plaintiffs obtained
a decree and on the 20th July, 1917, they applied to
execute it. Certain properties - belonging to the
judgment-debtors were sold on 21st Iebruary, 1918,
and purchased by the decree-holders. 'An application
for confirmation of the sale was made by the decree-
holder purchasers on the 25th March, 1918, and an
application for delivery of possession on the 8th July,
1918. The proceeds of the sale, however, were not
sufficient to satisfy the decree and the decree-holders
presented another application for execution on the 20th
March, 1921. The first Court held that the last
mentioned application was barred by limitation.

(1) (1894) I. L. R. 21 Cal. 23. (10) (1904) L. L. R. 31 Cal. 1011,
2) (1900) L T R. 27 Cal. 706. (1) (1882) I L. R. 8 Cal. 8.
() (1897) I. L. R. 19 AlL 4717 (12) (1884) L T.. R. 10 Cal. 549,
(4) (1908-09) 13 C.'W. N, 604. (i3) (1885) L L. R. 11 Cal. 227,
{8) (1919) 30 Cal. L. J1 135. (14} (1903) L. L. R, 26 Mad, 740.
() {1911) L. L. B. 35 Bom. 452. (15) (1905) T T.. R. 28 Mad. 87,
(") (1911) L. L. R. 24 Mad. 185, (16) (1896) T. T.. R. 23 Cal, 196.
(% (1909) . L.'R. 31 AlL 82, F.B.  (17) (1896-97) 1 Cal. W. N. 658,
(9) (1910) 11 Cal. L. J. 356. (18) (1907) 6 Cal. L. J. 749.

{1¢) (1916) 1 Pat. L, J. 232, F. B,
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S. P. Sen (with him Chandra Shekhar Banerjee),
for the appellants.

Baikuntha Nath Mitter, for the respondents.

Das, J.—The question involved in this appeal is
whether the execution of the decree is barred by
limitation. On the 20th July, 1917, the plaintiffs
sought to execute the decree which they had obtained

on bhe 29th March, 1917. On the 21st February, 1918,

certain properties belonging to the judgment-debtors
were sold and the decree-holders themselves purchased
those properties. The sale proceeds not being sufficient
to satisfy the decree, the decree-holders presented an-
other application for execution of the decree on the
29th March, 1921. The lower Court has come to the
conclusion that the application of the 29th March,
1921, is barred by limitation.

The application of the 29th March, 1921, is
apparently barred by limitation; but it is pointed out
on behalf of the appellants that there was an applica-
tion on their behalf on the 25th March, 1918, for
confirmation of the sale which as I have said took place
on the 21st February, 1918, and that there was
a further application on their behalf on the 8th July,
1918, for delivery of possession. It is urged on behalf
of the appellants that each of these applications was
an application to take some step-in-aid of execution and
that in this view the application of the 20th March,
1921, is not barred by limitation. So far as the
avplication of the 25th March, 1918, is concerned, I am
clearly of opinion that that application does not save
limitation. No doubt it was held in the case of Gobind
Pershad v. Runglal (Y) that an application for con-
firmation of sale is an application to take some step-in-

aid of execution; but, so far as T am aware, that case

has never been followed in the Calcutta High Court.

The case of Gobind Pershad v. Runglal (1) was decided -
on the 22nd of June 1893; but on the 7th April, 1893,
it was held by Ameer Ali, J., in the case of Panchanan -

() (1894 L L. B. 24 Oal. 73,
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Chowdhury v. Nvisinghe Parshad Roy (1) that an
application for confirmation of sale is not an applica-
tion to take some step-lu-aid of exrcution. The case
of Panchunan Chowdhury v. Nrisingha Parshad Roy(t)
was nob brought o the notice of the learned Judges
who heard the case of (febind Pershad v. Bungind (<.
o the laser cose of Umesh Chandre Dass v, Shid
Nearain andal (3 it was held by the Caleatta thgh
Court that such an application is not an applicetion
to talre some step-in-aid of execution. It was pointed
out in she lnst meniwoned case that snch an application,
not being made by a decres-holder as such but by an
anction-purchaser can i no sense be regarded as an
applieation by the decree-holder. It was also pointed
out that no application is as a matter of fact required
for the purpose of having the sale confirmed. The
decisions of the Calcutta High Court do not support
the contention of My, Sen and T hold that the applica-
tion of the 25th March, 1918, was not an application
to make some step-in-aid of execution.

I now come to the application of the 8th July,
1918, which was an application for delivery of
possession.  There is some difficulty in decicding this
point, not bocanse there 18 any difficully inherent in
the point itself, but because the cases actually deciding
this particular point are all in favour of Mxr. Sen's
contention. Ho far as I know the point has been dis-
cussed by the Caleutta High Court on three different
occasions and on each occasion the Caleutta High Court
came to the conclusion that an application by a decree-
holder to be put in possession is an application to take
some step-in-aid of execution. Sariatoolla Molla v. Raj
Kumar Roy (%) is the earlier of these cases. The
learned Judges thought that such an application was
an application to make the execution final and complete
and they followed the decigion of the Allahabad High
Court, in the case of Moti Lal v. Makund Singh (5).
Tt is usefvl to point out that the decision of the

(1) (1610) 11 Cal L. W. J. 356. (%) (1904) T. T.. R. 31 Cal, 1011,
(%) (1894) T L. R. 24 Cal. 23. () (190) I, T. B. 27 Cal. 709.

(5)- (1897) L. L. B. 19 A1l 477
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application which resulted in that order must be
consider @& to be an ap pnmtmﬂ to mk@, some. step -in-aid
of execntion.  The point was again debated in 4 nnoda
Prosunna Sen v. Somovuddi ﬁ “ﬂ/l/ (5} "\Tew"bould, .
thought that he wos conel ely bound by the decisions
of the Court and he acer fy came to the conclugion
ﬁm an application by s decvee-helder to be put in
pussession is an application to take some step-in-aid
of execution. Cumming, J. arrived ab the cpposite
conclusion, and he tman that such an app]mauon
comlel 1ot he regarded ag an application to take some
step-in-aid of execntion.  The decisions of the Calentta
High Court m:»’w%mzﬂy support the view that an
applicaticon by a decree- holder to be put in possession
is an application to take some step-in-aid of execution.
In Bomb vy and in Madras'a similar view has prevailed
[sce Sadashive v. Norayen Vithal Mawal ¢) and
Lakshmanan Chetitar v. Kannammal () ], although
eminent Judges in M&dm% bave thought that if the
matter were res nlegra they might have decided the
point adversely to the. decree- holder [see Kattayat
Pathumayi v. Raman Menon (8) and Sandhu Taraga-
nor v. Hussain Sahib (8) ].  In Allahabad the view

at one time found favour that an a,pplmdtlon by
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a decree-holder to be put in possession of the property
purchased by him is an application to take some step-
in-aid of execution [see Mos#i Lal v. Makund Singh() ],
but the Full Bench decision of that Court in the case
of Bhagwati v. Banwari Lal (2) has undoubtedly over-
ruled the case of Moti Lal v. Makund Singh (13 and
other cases based on that case. If I had to decide the
case merely on the authorities which were placed before
us we would be obliged to hold that the applicatior of
the 8th July, 1918, was an application by the decree-
holder to take some step-in-aid of execution and that
it consequently saved limitation.

But it seems to me that there are numerous
decisions of the Caleutta High Court which cannot be
reconciled with the three decisions to which I have
referred and upon which Mr. Sen relied. It was held
in the case of Annanda Mohan Roy v. Hara Sundari (%)
that neither an application by a decree-holder to receive
poundage fee from him in respect of the judgment-
debtor’s property purchased by himself, nor an applica-
tion by him to be allowed to set off the purchase money
against the decree instead of paying it into Court, is
an application to take some step-in-aid of execution.
It may be pointed out that a poundage fee is a fee
caleulated upon the price for which the property sells
and is payable by the decree-holder after the sale and
before taking delivery of the property. Now if an
application by the decree-holder asking the Court to
receive a poundage fee is not regarded as an applica-

“tion to take some step-in-aid of execution, it is difficult

to understand how an application to be put in possession
of the property purchased by him can be regarded as
an application to take some step-in-aid of execution.
Tt was pointed out in that case by the late Chief Justice
of the Calcutta High Court that when the sale of the
property attached in execution has been completed and
the purchase money has been paid into Court, nothing
more remains to be done in respect of the execution of

() (1697) L. L. R. 10 AL 477. () (1%09) I. L. R. 31 Al 82, F. B.
(8) (1896) L. L. B. 23 Cal. ]96.
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the decree as against that property. In the case of
Bhimal Das v. Mussammat Ganesha Kuer (1), it was
held that no appeal lies from an order refusing the
application of the decree-holder to be put in possession
under section 318, the question not falling under
section 244. Now in order to establish that an
application by the decree-holder to be put in possession
of the property purchased by him is an application to
take some step-in-aid of execution, it must be
established first, that the application is in fact by a
decree-holder; and secondly, that the application relates
to the execution of the decree. If these facts are
established then the question involved in the decision
of such an application would undoubtedly be a question
between the parties to the suit and relating to the
execution of the decree and would consequently fall
under section 47 of the Code of Civil Procedure. The
decision in Bhimal Das v. Mussammat Ganesha Kuer(t)
accordingly denies the validity of the arguments upon
which we are invited to hold that an application by
a decree-holder to be put in possession of the property
is an application to take some step-in-aid of execution.
Indeed if the arguments of Mr. Sen be right then the
case of Bhimal Das v. Mussammat Ganesha Kuer (1)
was wrongly decided, and it may be pointed out that
that case was decided on the view that the execution
was at an end with the sale of the property, and that
no question relating to execution was involved in an
, application to be put in possession of the purchased
property by the decree-holder.  The case of Bhimal
Das v. Mussammat Ganesha Kuer (1) was followed by
Brett and Mookherji, J.J., in Muhemmad Mosraf v.
Habil Mia (%) and this is the view which has been
accepted by the Full Bench of this Court in Haji A bdul
Ganme v. Raja Ram (3). No doubt it was not decided
by this Court in the case cited that an application by
a decree-bolder to be put in possession of the purchased
property is not an application to take some step-in-aid.
of execution; but it seems to me that such a decision

(1) (1896-07) 1 Ga,l(i)v?(?;gﬁ ) sfam;fn . gﬂ%ﬂ?ﬁeom LI 7w
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pplicaticn for taking some step-
in-aid of execution. So (ar as the Caleutta High Court
is concerned it has invariably held that such an
application is not an application to take some step-in-
aid of execution [ see Hem Chandra Choudhury v. Brojo
Sundari Debee (1), Fazal Imam v. Matta Singh (%) and
Gungn Prashad Bhoomick v. Debi Sundar: Debea (3)].
A useful test to apply would be this: supposing the
decree-holder purchaser is unable to obtain possession,
would it entitle him to take out further execution for
that portion of the money which is represented by the
property purchased by him of which he is unable to
obtain possession? If the fact that he is umable to
ohtain possession would reopen the execution proceed- . -
ings then there might be something to be said in favoor
of the view that execution is not- complete until he
obtains possession of the property; but it is well
established that though the decree-holder purchaser is
unable to obtain possession that would not entitle him

(4 (1882) I L. R. § Cal. 86. (%) (1884) L. L. R. 10 Cal, 549,
(8} (1886) L L, B. 11 Cal. 897,
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to take out further execution for that portion of his 1822
purchase money which is represented by the property ~Trmoxs
purchased by him. It seems to me that execution comes Narm Jea
to an end with the sale of the property and that whether pwemax
or not the auction-purchaser obtains possession of the — Jua
property sold is wholly immaterial for the purpose of Das,J.
the decree and it does not in any way affect 1t. Mr.
Justice Banerji pointed out in the case of Bhagwati v.
Banwari Lal (V) that if the decree-holder purchases the
- property but does not obtain possession that circum-
stance would not entitle him to take out execution of
the decree which has already been satisfied. It seems
to me that the arguments advanced before us by
Mr. Batkuntha Nath Mitter, on behalf of the judgment-
debtors, must prevail. The argument is founded on
principle and is covered by the decision of this Court
wm Haji Abdul Gani v. Raja Ram () which is binding
on us.

I would dismiss this appeal with costs.

Apawmr, J.—TI agree.
‘ Appeal dismissed.

CRIMINAL REFERENCE.

Before Mullick and Bucknill, J.J.

JHARU LAL .
0. ‘ 122,
MAHANTH MADAN DAS.* Now. 1

Code of Criminal Procedure (Act V of 1898), sesfsons 195
-and 439—Bihar and Orissa Public Demands Recovery Act,
1914 (B. & O. Act 1V of 1914)—Certificats Officer, forged
application to, for payment of surplus proceeds—sancison,
whether necessary for  prosecution of - forgers—revision,
whether High Court may direct subordinate court ta refrain
from prosecution. - o i

" % Criminal Reference No. 66 of 1093, by Jadunandsn Pra’m&,é Esgr,,
Bessions Judge of Purnea, dated the 8th August, 1822, - "2 0o oo i,
1) {1809) L. L. R. 31 A‘H.j 82,F B -_('a’) (1916) 1 Pat. L.‘_J:"Z‘I&Z,‘":EB‘.B.‘_: :




