
V O L .--II .] ’ -M N A 'S t o E S o :

APPELLATE CIVIL.

Before Adami .̂ and Das, JJ,
J U A N E N D E A  N A T H  G H O S H

V .

- K U M -A B  : J O G E N B R A  N A E  4 IN  S IH H A  •

Stet)-in--aid’ of execution—decree tramfefred for WeoM- 
tion—application to court from wMoh decree transfenedf 
whether is a step-in-aid—Gode of 'Civil PfocstZttre, 1908 ^Act 
V of I'SOS), sections d8 and'B9.

A ll application m ade to' a eonrt from  w liicli a decree 'fias 
been transferred for execution is not a step-in-aid of execution.

Mahamjti of Bohhili v. Narasarajti Peda Baliara Simhulu 
Bahadur Garum, followed.

-A ippea l^ th e decre^^
; ■ A  :'decFee (having'befen obtained in the Small Caiise 

Coiirt in Calcutta, that Court, on the 8th July, 19125 
'Ordered ’the decree to' ib̂  -esjecuted by the (3ourt at 
■Bakaur. Subsequently, between  ̂ 1912 and the lOtli 
.January,, 1916, the execution mse'was'retransferred'-to 
the Small Cause Court at Calcutta, but cm the:latter 

' date was ̂ :again transf erred' to 'the' Courl at -Pakafe. : ■ ©n 
the 4th April, 1921, the deuee holder 
latter, Court: ̂ for - execution The ■] ndgment-debtor 
objected that the appldeaition was barred by Imitation. 
11ie:deGree-hoider,,’4 o w e w  oontended t̂iiat in  Septem­
ber, 19i8, he had applied to'the Small Cause Court m 
Calcutta,4or:th:eissue'Of a sealed warrant in :cbnne6Mon 
with the decree a,nd tliat tha.t application was a step- 
in-aid o f execution. The first Court overruled the 
judgment-debtor's objection but'on appeal the District 
Judge of Dumka held that the deoree-holder‘s applica­
tion far execution was time-barred. Th& decree-holder 
applied to the High Court.

'♦' Appeal ffp i .Ippellate Order Ĵ p, 8 o f/1922, from ,an. of 
A.' G. Davies;* 'Ekir., 'Distncfe Judge of Santa! ‘Parganas, dated the 29tSi 
Septemlxer, 1921, .setting .asida aii order .of. I. S, Mackay, Esq., Sttbordittato 
Judge'ol; f»alcaar, i m ,

(1) (1916) L L. E; 39-Mad. 640"j 4S L A.- 238.
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N ath G hosh
Kulwcmt SO'hay and N , C. Ro'iĵ  for tlie res-w.

K.UMAB
JOGENDJRANa,rmkSlNHA.

D as, J.

:)ondeiits<
Das, J ,— The only question which arises in this 

a.ppeal is whether the Court below has rightly dismissed 
the execution petition of the appellant on the groimd 
tJiat it was presented beyond time.

The appellant obtained a decree as against the 
respondent so far back as the 8th of July, 1921, in 
the Small Cause Court in Calcutta* It appears that 
the execution case was first transferred to the Pakaur 
' Court and then retransferred to the Small Cause Court 
sometime between 1912 and the 10th January, 1916. 
On the 10th January, 1916, the decree-holder obtained 
another transfer o f the execution case to the Pakaur 
Court,

Now it is admitted that between the 10th January, 
1916, and the 4th of April, 1921, no steps were taken 
by the decree-hoMer for execution o f his decree in the 
Pakaur Court. On the 4th of April, 1921, however, 
he did present an application for execution of his decree 
in the Pakaur Court.

The learned Judge in the Court below has come to 
the conclusion that that application could not be enter­
tained by him as it was clearly barred by limitation. 
But it appears that the deeree-holder sometime in 
September, 1918, applied to the Small Cause Court in 
Calcutta for the issue of a sealed warrant in connection 
with, the decree which had been obtained by him against 
the respondent. Nothing seems to have come out of 
that application, but the appellant contends that the 
application which was made by him in September, 1918, 
in the SmaH Cause Court in Calcutta was an applica­
tion isking the Court to take some step-in-aid o f 
execution, then his present application is within time.

It seems to me that the contention advanced before 
us on behalf of the appellant must fail. Section SB of



mz.the Civil Froceduxe Code provides that a aecree w-'vy 
be execiited eitlier by tlie Goiirt wliicli passes it or by joahetom 
the Court to wlii,cli it is ’seiit for execution.' ■ SectioB 39 •̂ '̂ athxihosf* 
£*;i.ves power to tliC' Court to send tlie dccree lor execution ' kuma.® 
to f!,iiotlie.'r Co'iirfc'oii tlie liappeniiig'cjf' certain coiid,itioiis 
wiiicii are specified in ti].at section. It seems to me that Sihb&! 
on a consideration of these two ssetioiis it must follow das, j.
!dt,afc®the .decree cannot b© .€ix:eciited simoltaiieoiisly in , 
two Courts. This yIqw was taken by tlie JiuiiciaJj 
Committee ill tb,e case of Maliataja of BohMli v. Sree 
Jtajah Fed a BaUara Si'Mhdu Bahadur
G'dru (1). ■■ In my opinion tlie clecision of the learned 
Judge in tlie Court below is riglit and iiiust be'affirmed.

I would disT0.iss,th'i.8 appeal with costs.
A dam i, J .— I a.gree.

''Ajrpeal dismissed.
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B m m A M  - ^
Execution of Decree--—8tef4n~aid &f emcution^ applica­

tion for confimiaMon of sale and deliwr^; of possessions 
wheth>w is, /  ■ , ' d:

When property has been sold in fealo
has failed to realise the amouBt dna, tin̂ Jer 'IK®; decreS;,, an! 
application by the decree-holder for further execution is noti a 
step-in-aid of execution.

'Neither a.n application for confirmation 9-e 
salenor nippiicafcion for dohvery of poBsession is a 
:aid of execution. .

A.;)poal from Origmal Ordov No. 224 of 1921, from an orclor of Paba 
Shyain Narayan Lai, Ofliciatmg Subordinate ttudge of DarbHaaga, dated 
tlio 25tii May, 1921.

(1) (1916) L L. B. 39 Mad. 640; 42 I. A. 238.


