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Code of Procc'clwre, 1908 F 1%&), 'Ofder 
X XJl, rule 12— Q,pplic0on, t o , s e t, aside m h , wk^th&r w , m  
application in execution of a 4ecre(i~-~Ghdta Nagpur Tê
/Jg/:, 1908 (Ben. Act VI of 1908), serfions 213, 2S0 and 
%5 (S){B,)~-8ah~application to set nside— death of applicant—  
substitution— limitation.

By reason of sections 230 and 265 (3) (a) of tlie Chota 
Nag'ppr Tenancy Act, 1908, the proyiaions of ĥ© Limitation 
Act, 1908 . relating to the period of time within: :wHich an 
application for; suhstitiition must be made, apply when a per­
son Vwho has applied , unde.r section 213 to set aside a 
sale dies and an application for ,sii!)stitn;tito is maSe. ,

An applicĵ -tion for setting aside'an Gsecntion' sale ii -  
an application “ in execution of a decree or orderwitliiH 'fhe 
meaning- Qf Order, XXII, rule- 12, and, therefore, the oihe*: 
:provisions of Order ,,XXII upply to sucla' an̂  ap l̂ieationv ;

Ghaudhurij Jaga'disk M issit v. Ghaudliury Sufeswar 
Mww(i), followed.

The facts, o:t the case imterial to tMs report were 
as follows.:-—

In execution of a :deGreê  obtained: by: the Mah araj a 
of Ghota Nagpur for arrears o f rent o f a tenure against 
Madan Moban Sahi Deo, the former caused the latter’s 
tenure to be sold. Ma,cl'an Mohan and certain other

* Appeals from Origma/1 Order No. 48 of 1921, .from an ,order, of 
J. E. F. Peroira, Esqr., Deputy' C'ollftctor o f E»anchi, dated the 24tb 
November, 1920,
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 ̂persons tliereiipon applied separately under section 213 
Thakub. of the Cliota, Nas;'piir Tena,ncy Act to have the sale set 

nS ĥ ahi aside. In April, 1919, pending the disposal of the 
Deo jipplications, Mada.n Mohan died, and on the 12th 

October, 1920, Gobind Nath Sahi Deo applied to have 
fbatap U3)A! his name substituted for that of the deceased applicant, 

to con tinue the proceeding commenced by the ktter. 
The first Court held that Madan Moh<an’s a-pplication 
had abated, and tliat no further order could be recopded 
on his application.

The applicant appealed to the High Court.
K. N. Chowdhury (with him Gum Haran Prasad), 

for the appellant: 'Order X X II  deals with death, 
marriage and insolvency and does not apply to a case 
such as this. Assuming that it would apply generally 
rule 12 provides that it shall not a,pply to execution 
proceedings. An application to set aside a sale is 
a ‘proceeding in execution because it falls under. 
Order X X I, which is headed “ Execution of Decrees,”  
etc. Belating to execution” in section 225 (c) of the 
Chota Kagpur Tenancy 'Act, includes an order passed 
in respect of a payment for the purpose o f settino- aside 
a sale \PancJhanan MaJita v. Kanai Mahta p) find 
BaJmi Uitu Koer v. A lakhdeo Narain Singh(^), referred 
to]. An application merely for the purpose of 
bringing on the record the legal representative of a 
deceased,' decree-holder or judgment-debtor is not 
provided for in the Code of Civil Procedure. The 
application of G-obinda Nath Sahi Deo, the present 
objector, was an application for continuing the pro­
ceedings under section 213, Chota Na,gpur Tenancy 
Act, and cannot be treated as an application for 
substitution and no question of limitation arises either 
und er Order X X II  or Article 176.
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Ilasan Imam (with him jP. K, Sen, Siml Madlial)
...  '-Uclc, SaiUndra Nath Palit ,m.d Banldm Cha/rhdra
I)p.), for tbe respondents ; The respondents’ conteii- 
tions appear sufficiently from, the judgment;



1922.D as, J .— These analogous appeals come before tis 
from the judgment of the Deputy Collector of Eanclii, 
dated the 24:th November, 1920, and arise out of certain nam Ŝmh ■ 
applications made by the appellant in each of these 
appeals for setting aside a sale under section 213, Chota mahaea»  
Nagpur Tenancy Act. The facts are these: "The
Maharaja o f Chota Wagpur obtained a decree for *db«. 
recovery o f arrears of rent against one Madan Mohan 
Saki Deo in respect o f a tenure, and, in execution of 
that decree, caused the tenure to be sold, and it was 
in fact sold to certain persons who may, for convenience, 
be called the Birla Brothers. Thereupon Madan 
Mohan and’ certain other persons, who are the 
appellants in appeals other than Appeal No. 48 of 1921, 
presented separate applications under the provision of 
section 218 of the Chota Nagpur Tenancv Act for 
setting aside the sale held in execution of the rent 
decree. Pending the disposal of his application,

' Ma^an A^iril, On the 12th
October,, 1920', Gobind Nath Sa.hi Deo, the appellant in 
Appe.al No. 48 of 1921, applied for siihstitution of his 
name and" for continuing the proceedings commenced 
bv Madan Mohan for setting. a.side tlie sale. ■ The ques­
tion raised' in Appeal No, 48 of 1921 is, whether the 
application has not abated by rea,son of the fact that 
steps were not ta,ken to have substitution effected within 
the time all owed by law. The lea,rned Deputy Collector 
has come to the conchisioh that the application 
presented by Madan Mohan has abated and that no 
further order can be recorded in that application.
I  am of opinion that the order of the learned Deputy 
Collector is right and must be affirmed.

By the express direction of section 265 of the Chota 
N’a^pur Tenancy Act, the provisions of the Code of 
Civil Procedure relating to substitution and addition 
o f nn.rties aoply to the cases before the Deputy Com­
missioner. Order XXTI, rule 3, of the Code,'is then 
a, ]>art of the Chota Na.gnur Tenancy Act’. Section 9.̂ 0 
o f the-Chota Nagnur Tenancv Act provides that the 
provision o f the Indian Limitation Act shall, so fa?
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Q̂22., ., as,they are not inconsistept with tlie A,cty apply:toi all 
TisAKm suits,- appeals aii.d applications under tlie ChotaNagpur . 

nato^Sbi Act., I f  ,we apply' the provisions; of the
' ■ ' Limitation Act to- the- a.pplieati0n made by the applicant ■, 

MmKw& siibstitution there is no-doiibt that that-application 
pba?® tiJ3Ai:ŵ s made consideral% out  ̂ tim e.;. But it is iirged 

that, ifthe-provisions; of OMer;-XXII apply tô a, case 
before the Deputy Collector, the provision of rule 12 
of that Order equally applies and that consequently 
the (|uestion of subsiitution. dioes .not apply to pro­
ceedings in. execution o f  a-dec,ree or order. It may be 
conceded that the question o f siibstitiition does not arise 
in proceeding's for execution of a decree or order ■, but 
the question still remains whether an application for 
setting aside a sa;le heldin pursnance o f an application 
for execution of a decree is a;n application for execution

■ of a decree or order...

In the . case o f ,, Ghmidhury- Jagadish Missir v. 
Chaiidht0 'y, iSnreswar Missh(^)',. I  expressed- the opinion 
that an ap)plication for setting, aside a sale cannot be 
regarded as an,<i.pplication in a proceeding in execution 
of a decree>or order. My conclusion-was based on the 
vi ew thafr*,. wh en., the -sale of., the- property attached in 
executi9n ha,s heen completed, and the purchase money 
has been paid into Court, nothing more remains to be 
done in.respect of the execution o f the d'ecree as against 
that .property. I adhere to..the:view which I  expressed 
in .the casec to^which=I :have,re and; I  must hold' 
that ,tiie applica,tion. pr.esen,ted by Madan Moha,n Bahi' 
T)eq abated before the applica-tion-ior substitution was 

. presented by the appelfent., I must aceordiflgly dismiss 
Appeal No. 4 8 o f 1921 with costs.
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A d im i ;̂ ■ ,agreê ^

..: 'A^^eal , disi^4ssed.
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