
been framed, we must look to the value of the subject-
matter of the relief , that is to say the money value of r.am sekhab 
the loss which the plaintiffs apprehend; and in this 
case we must follow the practice of this Court, and ' 
assess the value of the relief at the value of the
11 bighas, 3 Jcathas, in respect of which possession is 
claimed. The Taxing Officer finds that m 1910 the 
plaintiffs purchased the entire holding of 11 Ughas,
18 kdtJias, at  ̂ a Civil Court auction sale for 
Rs. 1,323-10-6 and that the proportionate value of 
the 11 bighas, 3 kathas, is Rs. 1,239-10-6. The ad 
imlorem fee payable upon this sum is Es. 90 and there 
is, therefore, a deficit of Rs. 80 in the present case, 
it may be that the vâ lue of the property at the time 
of the suit was less, though this is not probabli- ,̂ than 
its value eight years earlier, but the appellants had 
an opportunity of proving its real value before the 
Taxing Officer and as no proof was given we are not 
in a position to say that the Taxing Officer’s decisioa 
if. incorrect 1 think, therefore, that his decision must 
be affirmed.

The learned Vakil for the appellants desires two 
days’ time to pay the deficit court-fee. I f  the amount 
is not paid by the 3rd instant, the appeal will be 
dismissed without further reference to a Bench:

D awson M ill e r , C. J .~ I  agree.

t i j  ■ ÂTHA s lR ia s , io t

LETTERS PATENT.

Before Dawson MUler, CJ, and MulUcĥ

RAJA W AZIR HAEAIH SINGH

BHIKHABI E A M *

Code of Civil Procedure, 1908 {Act V of 1908), section 61, 
Order XXI, rules 62 64 and 68—\AUachm&igkt, whether abfenee

*UtUi9 Fatfflifc Appeal U  Pi ISSi.

August, $.
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1922 ^/) invalidates sale-—Sale ioithin 30 days of proclamation,
-------------- - 'whether mild—Appeal— abandonment of point, wheUier may

re-opened at kiter stage— Remand, appeal from order of 
StNo-ci High Court Judge sitting singly— Letters Patent of the High

1’- Court of Judioature at Patna, Clause 10.BnxKiuiu . 1 , ■
B/vm. An execution sale of immovable property is not void

merely by reason of an omission to attacli ihe property before 
tbe sale or merely because it was lield before the expiration of 
30 days from ;",lie date of the sale proclamation.

Kishory Mohan Roy v. Muhammad Mumffar HussainO-), 
Sharoda Moyee Burmonee v. 'Wooma Moyee Bwmoneei^)^ 
liari Gharan Singh v. Chandra Kumar Dey(^^, Sheodhyan v. 
Bholartath(‘̂ )̂  ;ind Tamdduli Rasul Khan v. Ahmad Hussain(P)f 
followed,

Panchanan Das Majurndar v. K unp Behari Malo(^) and 
Sorabfi Goovarji y. Kula RaghunathC^) not followed.

Thalmr Barmha Jihan Bam Mafwarii^), explained.
Where a point which goes to the root of the suit is not 

argued before an appellate court it must be taken fo have been 
abandoned, and if a further appeal is permissible and no 
appeal is preferred it is not open to the party who abandoned 
the point to re-open it subsequently in the same case.

Hansraj v. Bijai Ram 8ingh(^), approved.
S'emble.““ That an appeal lies from the order of a Judge 

of the High Court sitting singly remanding a case.
Appeal iiiider the Letters Patent by the decree- 

holder.
The facts of the case material to this report are 

stated in the judgment of Dawson. Miller, G. J.
Jalgobind Prasad and A mbica Prasad TJ'padhya, 

for the appellant.
Naresh Chandra Sinha and B. Prasad, for the 

respondents.

(1) (.1891) I. L. R. 18 Cel. m  (3) (1907) I. L. R. 34 Cal. 787.
((2) (1857) 8 W. R. 9. (4) (1899) I. L. l i  21 All. iill.

jfl) (1894) I. L. E. 21 CaJ. 6 6 ; L. B. 201. A. 176. /
(6) (t9i7) 42 Ina. Cas. 269. (7) (1912) I. L. E. 36 Bom. 166, ;

(8) (1914) I .L . E. 41 Gal. 590 ;L . E. 4X I. A. 38.
(s) aei7) 40 m .  Pm. m .



1922,D awson Mil l e r , C. J .— This is an appeal under 
clause 10 of the Letters Patent froEi a decision of kaja. Wazuj.
•Das, J. It arises out of an application made by the S g?  '
respondents under section 213 of the Chota Nagpur 
Tenancy Act to set aside a sale of their tenure in 
execution of a rent decree obtained by the appellants, 
their landlords. Millsb', c.j.

The decree was obtained in the year 1915. M ter 
one unsuccessful application to obtain execution the 
decree-holders made a fresh application in July, 1918, 
aslving for realization of the decretal amount by attach
ment and sale of the judginent-debtors' movable 
property and in case the decree still remained 
unsatisfied by attachment and sale of their immovable 
property, namely, an S-annas interest in village 
Mohanpore. This was not the tenure or holding in 
respect of which the rent decree was obtained. It 
appears that an application was made under 
sectioBr 210 to the Deputy Collector: who had the 
powers of a I)eputy Commissioner for permission to 
sell the property in question in this appeal without 
first making an application for the sale of the tenure 
or holding in respect o f which the arrears of rent had 
accrued. Permission was granted but it does not 
appear that the Deputy Collector’sreasons were 
recorded. Section 210 (3) of the' Act; provides that 
property rei'erred to in: clause ^ ) may be: brought to 
«?ale if iimnovable in the maniieiMDrovided in the secEons 
therein named of the Code of Civil Procedure of 1882 

: including section 284, which corresponds to Order X X I , ,
 ̂ rule 6^, of tJie present Codcj; which gives; the execirtmg :

Court power to order: that any property attached by 
it and liable to sale, or : siicli portion thereof as may 
seem necessary to satisfy the decree, shall be sold and 
the proceeds or a sufficient portion thereof paid to the 
pa.rty entitled under the decree to receive the same.
No ].>reliminary attachment of the property was in fact 
m.ade but the j'udgment-debtors were served with notice 
of the sale and were aware of the»date thereof. Tiie 
sale having been advertized took place on the 9th May,
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BniKHARl
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D aw sok  
MiL'Mk, 0-J.

1919. Two of the 
R aja Wazib in tlie present a 

section 213. The.ii 
the iTrnpcrty so].d 
the oihcr jiidgiriei: 
been a i-iaterial ir 
Th.(3 iirst groiiB.d oi. 
no loiip;ar coiiceriie';:: 
pToiLul tliey corvj 
prebr .ii^ay atta.c’ 
ProuHhire Code n 
wit! I ill ĥ ss than 
iioti'icrttioii. The 
irrep;ul;u ities 'were 
jndonK'Tu,-debtors 1 
by rrn;,on nf th:e in

Oil a[)peal by tlij 
Coiumit ^uoner it w-ris 
Oollectof to record li 
and th'  ̂ Tailnre 
pTovisioiis o f the 
fact o f holding't.

iiidg:m,ent-debtors, the respondents 
)peal, filed an objection iinder 
p;roiinds of objection were (1) that 

:;-Blo:ij.ged to th.ein only and not to 
t-del:)tors; and (JB) that there had 
[■sgiii,arity in publishing the sale. 
Ci!)jection wai3 given up and, we are 
vvij:h it. In support of the second 

■■ that there had been %o 
iiT̂ ent as required by the Civil
id iTO'ther tliafc the sale was held 
-Irirty days from the date of tlie 
diiljdj.visional Officer held that these 
not materiar and further ;that the 

!ad snstained no substantial injury ■ 
egularities.,

lie jiidginent-debtors to the Judicial 
■s lield that the failure of the Deputy 

i reasons for permitting the sale
0 .attach the property under the
'ivil Procedure Code as well as the 

lie within thirty days of the sale 
.proclaiTiation uii-J.c.-l Order X X I, rule 68 , of the Civil 
iProcedure Code 3 material. irregularities and 
rei]dered the sal e 1 The lea,rned Judicial Comm i s-
sioner further foi! = .'i uiiat there was substantial injury 
to the appellants adding :

“ altliough in tlno view I take sncli a finding ia tmneeeasary. 
This injtiry regnlfced fi'om tlie prejudiea to their righta which to my
mind must of necessity follow from the adoption of the shortened
procediire, ’ ’

A  second a]-;.)\d was preferred by the deoree- 
holders to the Court and was heard before
Bas, J ., who held that mere non-compliance with the 
provisions of Os  ̂ r X X I, rule 62, of the Civil 
Procedure Coj”*'5. *' •• not make the sale a
;.millity and thn 1 ' < •' de should not be set aside without 
proof: of substai''ii‘ I injury to the judgment-debtors. 
He further C O t h a t  the finding of the learneci



Judicial Commissioner as to substantial injury was
not a proper finding in law as it was based upon the eaja Wazie
viev/ tliat non-compliance witli the rule mentioned sihgh
necessarily prejudiced the rights of the judgment- u.
debtors. He accordingly set aside the order of the
learned Judicial Commissioner and remanded the case jj
to him for a decision according to law v/ith directions MttLBsroj.
to come to a definite finding as to whether the judgment-
debtors sustained substantial injury, and if  so, whether
such injury ¥/as sustained by reason of the admitted
irregularity. It would appear from this judgment
that no point was taken before the learned Judge on
behalf of the judgment-debtors that the sale was void
either by reason of the non-attaclimsiit of the property
or by failure of the Deputy Collector to record his
reasons for permitting the sale under section 210 of
the Chota Nagpur Tenancy Act and it is not suggested
before us now that these points -vTere argued before
him,.".'

When the case  ̂went ba,ck on remand M r., Eoster 
had succeeded Mr. Beid.as Judicial Commissioner of 
Chota Nagpur. Mr. Foster four the irregulari
ties complained of were materi5al e sale was held
twen ty-eight days instead of tliirt after the notice
published in Court. The price f  at the sale was
considerably below the value set u? i i-he property by 
the judgment-debtors but there is no finding as to what 
the' value o f ; the property wais. No 'evidence; was 
nroduced to: show that, the low price was directly xlue 
to the irregiiferity; the judgment -'htoi’s were present 
at the timx of the sale and the Icnvned Judicial Com- 
m.issioner considered that if  the r '̂c-'jerty were worth 
T?s. 6,000 as they stated it was very iinlikelv that they 
could not have ra.ised a loau o f iird-"-r Es. 500 to sn,vo 
the property by depositing the der-Tctal am.ount. Tie 
also considered that the absence of r:ttachment and the 
fact that the sale was held within, thirty days of the 
notice did not cause any substantial injury to the 
judgment-debtors. He accordingly dismissed the
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appeal. Again it should be pointed out tliat it was 
Baja WAzm.iio'wliere iirgiied before Mr. Foster that the sale was 

toGH reason of any ir:i:’egularifcy which had talcen
V. ' place.

B hikhabj

From tills order the juds;meiit-debtors preferred 
Dawson ;i second, appeal to the Hip;h Court which again came 

MIU.EB, c.J. learned. Judge did not differ from
tlie COD elusions of fact arrived at by the Iea,rned 
Judicial Gominissioner but i.t was a,rgued before him 
tha,t the failure to attach the ]3roperty before sale 
rendered the sale a nullity. The learned Judge 
acceded to this view and set â side the judgment of the 
lea r̂ned Judicial Commissioner a.ncl declared tlmt the 
sale v̂ as inoperative and ought to be set aside, but 
as the point had not been argued before him on the 
previous occasion when he made the order of remand 
he ordered the jud^ment-debtors, the appellants before 
him,, to pay the costs of that a,ppeal and of the hearing 
before the Judicial Commissioner on remand.

From thi'S decision the present appeal is brought 
bv the decree-holders. Two points have been argued 
before us in support of the appeal: (.7) that the
learned Judge, whose decision is now under appeal,, 
oup:bt not to ]ia;ve allowed the point, upon whicli his 
decision was based, to be taken as it had not been 
argued before him on the previous occa,.sion; and
(S) that the fa,ilure to atta,cli the property altliough 
irrec^ular does not render the sale void. In support 

; of the first point it is argued tlnit the order o f remand 
which set a'side the decree of the Judirvial Commissioner 
w;i,s a final order from which an appeal would lie to 
a. Division Bench and that, no appeal having been 
preferred from that decision on, belmlf of the judgment- 
debtorg, the learned Judge ought to have considered 
tlie point raised before him as precluded ]-)Y h,is previous 

: iudff'm.ent, under the provisions of section 105 of the 
 ̂ Civil ;Procedure: Code. ■ A,ssumin,g that an appeal layv 

, from Das,: '.Ĵ  tbat there is much/ ,fdrce'"'
in the argum,ent that where a point which, goeg:
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to tlie root of the suit is not argued before an appellate 
Court it must be taken to liave been abandoned and Raja wasiu 
if  an appeal is permissible and no appeal is preferred 
the party who abandoned the point should not be v.
allowed to reopen it-subsequently in the same case 
[see Hcm.smj v. Bijai Rmn Singh {̂ ).~\ It is un
necessary, however, to decide this question as in the 
view*! take of the second point the appellants must 
succeed.

In my opinion the failure to attach the property- 
before sale, although an irregularity under the Civil 
Procedure Code  ̂ does not render the sale null and void.
In Kishory Mohan Roy v. Muhammad Mvm-ffar 
Eussciini^) it was held' that a sale is not to be considered 
a nullity merely by reason of the absence of any attach
ment. In that case the sale had been, confirmed and a 
sale certificate granted before the question arose. In my 
opinion this fact does not distinguish that-decision from 
the present case because if the sale was in fact a nullity 
by reason of the absence o f attachment its subsequent 
Gonfirmation could not make it valid. That case 
followed the earlier d.ecision of Jackson, J . , in Sharoda 
Moyee Burm,07iee v. Woofna Moyee Burmonee (3) which 
also held that an attachment was, not an ;essential 
preliminary to an execution sale. The case of Khhory 
Mohmi Roy v. Muhammad Mumffar Hussain 0  wa,s 
referred to with approval and followed by Wood- 
rofle  ̂ 3 . , : m  Han CJiaran Singh ,v.' Chandra Kumar 
■ Bev 'The Hip^h Court at, Allahabad ha.s also held 
in SJmod^ycm:^:■Bholm€0h:(^^^ nhsence of an
attachment prior to the sale of immovable property in 
execution of a decree amounts to no more than 
a material irregula.rity and is laot sufficient, unless 
substantial injury is caused thereby, to vitiate tlie 
sale. The object of the attachment is, as .stated in 
that case, to briDg the property under the control of

 ̂ 1̂) (1917) 40 I. C. 621. (3) (1857) 8 R. 9.
(3) (1891) I. L. E. 18 Cal. 188. (4) (1907) I. L. R. 34 Cal. 787.

ffi) (1889) I, L. B. 21 All. 311
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tlie Court ■with. a. view t,o î reveirijini*; tlie jndgnient- 
Raja Wazib del:'tor from ;i1:i,eriatir!,g it ami tlie requirement that the 

Smo? of attacliirieiit sh.oii]d be ■iriiblicly proclai,Bied
is merely one of the requirements o;f law for̂  perfecting 
tlie a,tt';i(3l:iment. Tb.e iiia,iD. objecvt of the proclaination 

Bmvson publicity to the fact that tliej
sa'le of the particnlar property atta.ched is in contein- 
|)lation and to warn all persons against taking 
a transfer of it from the jndg'ment-debtor to the 
prejudice of the ri| ;̂hts of th.e ctecree-holder. It is 
citfficnlt to see why the absence of atta,chinen.t which is 
primarily in the interests of the decree-holder can 
prejndice the rights of the jndgm.ent--debtor who lias 
due notice of the sale.

It w a s contended, however, that the Court has 
no power to sell property not ordered to be sold by the 
decree unless such property has first been attached, 
and Order X X I , rule 64, was relied upon in 
support of this argument. That rule no doubt gives 
the Court, executing the decree power, to order that 
any property attached by it and liable to sale shall be 
Rold or only such portion, thereof a.s may seem necessary 
to satisfy the decree. The object of this rule would 
appear to be to give the Court a, discretion to sell the 
whole or a, pa,rt of the attached property as it thinks 
fit, but under section 51 of the Code, which relates to 
proceduredn execution, the general povv̂ ers of a Court 
executing decrees enable it to order execution by 
attachment and sale or by sale without attachment of 
any property. It seems clear, therefore, that the 
jurisdiction of the Court to sell without attachment 
exists. Again the irregularity arising by reason of 
the sale within; thirty days of the proclamation 
although clearly. an irregularity has not the effect of' 
making the sale a nullity without proof o f substantial 
injury thereby to the judgment-debtor. It wa,s so' 

■■ decided by th(?̂ r Lorflships of the Judicial Committee^
V .  Ahmad llu ssa m .:' ■ y
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The case of Thakur Barmlia v. Jihan Main
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Marwari 0  v/as relied on by tlie respondents for the ra.ja Wazib 
proposition that nothing could be sold at a Court sale giJ™
except the property attached. The effect of that v.
decision, however, as I read it, merely is that where 
property is in fact attached and sold under the 
description mentioned in the schedule, what is in fact milmr!°c.j 
sold is the property coraprised within the description- 
and not some other property which was not in fact 
attached and sold. In that case a 6-annas share in 
a certain rnaJial, described as subject to a mortgage in 
the schedule to whicli the attachment referred', was 
attached in execution and adyertized for sale and 
ev'entueil}?' sold. Some months later the purchasers 
applied for a certificate of sale alleging that there had 
been, a mistake in tb,8 sch.ediile which ought to have 
described the property as a 6-annas unencumbered 
share. Ten annas were subject to the m.ortgage and 
six aunas were free, a'-nd no doubt a mistake had been 
made. : A  safe ; certificate was granted by , the 
Subordinate Jiidg0 with the altered description of the. 
property and a notification was issued in the Caloutta 
Gazette describing the property as unencumbered.
This procedure wa-s approved by the High Court but 
on appear to His Majesty in Coiinoir their Lordships 
held that that ^vhicli is sold in a judicial sa,le of this 
kind can be nothing but the property attached and 
that property i:̂  conclusiyeIy described in a,nd by the 
scheduls to whieh the attachment refers and that the 
eifect of the cei’tilicate was to m.afce the sale that of 
:a property not attached which could not be;sold;:in sucL : 
proceedings. Tt was held that it was not a matter 
of mere ro.is-de.$cription which could be tre^ited as an 
irregularity but one o f identity and that an existing 
i>roperl:y accurately described in the schedide had been 
sold, wherea.s the order of the Subordinate eTu,dge 
granted a sale certifi,ca.te vvdiich stated that another 
and difKu-ent property had bee-n purchased at the sale, 
and tl]a,t what w,ns clone could not valitlate a sale of 

" property whicli had not in fact taken place. The
_  ̂ 4i"rrjC5a



1922. is no a:iiiiiority foi* tlic proposition that if no
is in fact I'niide the 0)iirt lias no power to

Nabain Qell iiroperty at all.
S i n g h  I  i

, It is true tba,t, in spite oi’ tlie decisions already
rei'ei'i'ed to of tlie Calcutta High. Conrt, that Court 

' Dawson  ̂ -̂>*6 iiiore roeciit case of Panchanan Das Majmndar y, 
MiLtEB, o.j. K'imja Behari M.(do (̂ -) decided in 1917, held that the 

CoTirt has no jurisdiction to sell property in ex'eciition 
■\v]ii(‘li lias not been duly attached. In that case the 
‘ leciaioa o'f their I.ordsldpB of the Judicial Committee 
in ThaJmr Barmha. v. Jilxin Ram Marwm^i (2) was 
I'elicii u pon in support of the decision but, as already 
stfitefi, in my opinion, the diecision of the judicial 
('(tiniiviitee does not support the proposition there laid 
down. The High Court of Bombay in the case o f 
Sorabji Coom.rfi v. i Kola Raghunath i )̂ has also 
pxpreased th,e view that no sal,e can take place without 
nttacliiyient. In that c9,se before the sale actually took 
place an appeal against the order for sale made by the 
execri:tinf>: Court was preferred to the District Judg;e. 
Pei'idinG; that appeal the property was sold, The 
iBistrict Judge dismissed the appeal but on second 
appeal to the High Court that Court set aside the sale 
considering that property could only be brought to 
sale after it had been duly a;ttached and wliilst it! 
remained under a,ttaehment. That case, h,owever, was 
r‘0!iiplica,ted by the fact that before sale the decretal 

, ainount of the attaching decree-holders had been paid 
; into Court and the property r6lea,sed from attachment,
. but it was ordered, nevertheless,: to be sold at thes 
‘ iBstance of other judgment-creditors who applied for 

rateable distribution of the m^ney paid into Court a.nd 
a further sale of the property which had been released; 
but not re-aii-ached. : In so far as that\case and the 

: later decision ■ of the Calcutta : High Court;: ' in̂  
PmMmian Das Majvrndar v. Kunja Behan -Mdla (̂ ) 
fliiTn> from the earlier decisions of the Calcutta, High 
C'on.rL and i:he decisions (jf th.e Allahabad Higli Court

(1) (1M7) 42 Ind. Oas. 259 (2) (1914) I. L. R. 41 Cal. 570; L. B. 41 LA, 38,
(3) (1912) I. L. B. 36 Bom. 156.
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1922,already referred to, I prefer to follow the latter_____ __
which, in my view, express the correct principle. In raja Wazib 
my opinion this appeal should be allowed with costs 
here and. in each of the Courts below and the order of «. 
the Subdivisional Officer rejecting the judgment- 
debtors’ objection and affirming the sale should be 
restored.

* M ullick, J.'— I  agree.

A PPEliLATE CIYILi.

Before Dawson MUler, G. J. and MulUck, J.

MAHAE^JA KESHO PUABAD SINGH

CHANDEIKA PRASAD. SINGH.^

Hindu Law—-widow, gift hy, effect of—whether gift may 
be challenged hy persons other than. fetJmiowefs— Zarpeshgig 
whether is a mortgage O f  a

A gift by a Hindu widow of tha whole of the property of 
her deceased Husband of which she is in possession is valid 
against every one except the revisioners and it is ais<5 valid as 
against the latter unless they elect to treat it as .a nullity and 
sue for possession within 12 years af their interest beooimng 
Tested.

Ram-phal Rai Tula Kuarii'^, Kishori Pal y. Sheikh 
Bhusai Bhuiyai^)t, Naha Krishna Roy y .  He^n Lai Boy 
Bakhtawar Y .  Bhagwanai^), Bijoy Gopal Mukerfi y. Krishna 
Mahishi Bajrangi Singh y. Manoharniha Bukhsh
Singhi^y, Abdulla v. Bam hal(^)^ Filu bin Appa Nahad€ v, 
Babaji bin Narumangi^) &ndRangagami Goundenv. Nuchiappa 
Gounden(^), referred to,

8ee Raghubar Singh V. Jethu M aU onm , Eep.)

19a.
August, S.

*Pirst Appeals Nos. 252 and 233 of 1919, from a deciaioti of M. Sysd
Hasan, Subordinate Judge of Arrah, dated the 30tli -July, 1919. "

di) (1884) I. L. R. 6 All 116, F.B. (3) (1905) 3 Cal. L. J. 144.
(2) (1909-10) 14 Cal. W. N. 106. (4) (1910) I. L. B. 32 All 176.

(6) (1907) I. L. B. 34 Cal. 329 j L. R. 34 L A. B7.
30 All, 1 ; L. B. 35 I. A. 1.

(7) (1912) r. L. R. 34 All 129. (8) (I910) I. L. E. 34 Bom. 165.
(») (1919) 1, L. B. 42 Mad. 623 j L. B. 46 I. A, 72.JW). p. 17i.


