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1922. undoubtedly applicable and it would entitle the tenant 
to take up the attitude either that as he is no longer 
in possession of the landlord’s share of the land held 
by him there ought in equity to be an apportionment 
of that which was hitherto payable by him to the land
lord on account of the use or occupation of his share 
of the land; or that the condition under which he 
agreed to pay to the landlord his share of the rei\t no 
longer exists and that he would not pay to tbe landlord 
bis share of rent unless all the landlords join in 
bringing a suit as ap^ainst him or unless the co~sharer 
landlord consents to an apportionment of rent. 
A relief given to the tenant in a suit by a co-sharer 
landlord for his share of the rent does not in any way 
touch the integrity of the rent, for the subject-matter 
of the suit is not rent but that which is payable to the 
co-sharer landlord by the tenant on account of the use 
or occupation of the co-sharer landlord’s share of the 
land.

In my opinion there is no answer to the claim put 
forward on behalf of the tenants in these cases. The 
decision of the learned Judge in the Court below is, in 
my opinion, right and I would dismiss these appeals 
with costs.

CouTTs, J .— I agree.
A ffea ls  dismissed.
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Before Dawson M U kf, 'GJJ, and MutUcU  ̂ 'J.- 
JANEI BAY
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Bengal Tenancy Act, TSS8 (A ct V III  of 1SQ5), section 
15S~appliGation for assessment of tent, dismissal of, for

-̂Second Appeaf :N̂  ̂ 1920, from a decision of Babu Kamala
Praskad, Officiating Subordinate Judgo of Monghyr, dated the 16tli June, 
1920, modifying a dscisioii of Babu Nareudra Lai Bope, Munisif of Momhrx, 
dated .the 28th November, 1919.



default—whether subsequent suit ]pr compemalion fo  ̂
occupation and for assessment of rent is barred—Code of Cwii 
Procedure, 1908 (Act V of 1908), Order IX, rules 8 and 9. v.

XLa JA
Where a claim for assessment of xent under section 158 kalanand

of the Bengal Tenancy Act, 1885  ̂ was dismissed for defaol® Sin&h.
under Order IX , rule 8, of the Code of Civil Procedure, 1908, 
in 1915,, and in 1919 the .landlords instituted a suit claiming 
(a), compensation from the defendant for occupation of the 
same land in respect of the three years preceding the 
institution of the suit and (Jo) a determination of the annual 
rent payable by the defendants, held, fh&t the claim for 
determination of the annual rent payable by the defendants 
was not barred by Order IX , rule 9, inasmuch as an api l̂ica- 
tion under section 158 of the Bengal Tenancy Act is not 
a suit within the meaning of Order IX, rule 9.

Berhamdutt Misser v. Bamji Bam{^^ referred to.

Second Appeal by the defendants first party.
In 1915 theplaintifs, the landlords, applied under 

section 158 of the Bengal Tenancy Act for assessment 
of rent. The application was dismissed for default 
under Order IX , rule 8. In 1919 the landlords 
instituted the present suit in respect of the same land 
and against the same tenants, for compensation for 
occupation o f the land for the three years preceding 
the date o f tlie suit and for determination of the amount 
of the annual rent payable by the defendants. The 
defendants pleaded that the apj)lleation
under section 158, Bengal Tenancy Act, haying been 
dismissed for default under Order IX , mle 8, the 
present suit was barred by rule 9. T ie trial Goui't 
awarded the plaintiS a ■ certain sum as compensation 
for use and occupation o f the land and determined tlie 
amount of tlie annual rent. The defendants first party 
appealed; the defendant second party being a mere 
pro forma defendant. The rate of rent was decreased 
By the appeillate Court. The defendants first party 
having appealed to the High Court it was contended 
on their behalf that the application under section 168,
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Bengal Tenancy Act, haying been dismissed for default 
under Order IX , rule 8, tlie present suit was barred 
by rule 9.

R aja >'
kalananh Kulwant Sahay and Sant Prasad, for the

Sin g h . a ^ p p g H a n t S .

C. C. Das, for the respondents.
D awson M iller , C. J .— This is an appeal brought 

on behalf of the defendants against a decision of the 
Subordinate Judge of Monghyr afiirming with slight 
modifications the decree of the Munsif. The suit was 
instituted in 1919 by the plaintiffs as landlords against 
the defendants as tenants claiming compensation for 
occupation of certain land for the last three years and 
a determination of the annual amount of rent payable 
by the tenants. The only question which arises in 
this appeal is whether the decree of the lower appellate 
Court assessing the rent at a certain rate according to 
the nature of the different plots of land is barred by 
reason of Order IX , rule 9, of the Civil Procedure 
Code. It appears that a claim for assessment of rent 
was preferred by the same plaintiffs against the same 
defendants in respect of the same land in the year 
1915. That application failed for default and was 
dismissed. The defendants contend that under the 
provisions of Order IX , rule 9, the previous suit having 
been dismissed under rule 8 of that Order, the plaintiffs 
are precluded from bringing a fresh suit in respect of 
the same cause of action. The question which we have 
to determine in the present appeal is whether Order IX , 
rule 9, applies to a case like the present at all The 
rule applies only to the case of suits and the relief 
sought in the present instance in so far as it is for 
past rent is clearly not a relief which is barred by any 
previous suit for past rent in the year 1915 and that 
indeed is not suggested. In so far as the relief sought 
is for assessment o f fair rent in a case where no rent 
has been paid previously or where no rent has been 
agreed previously it is not a suit at all. The only 
provision for asserting a claim of that sort is under
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1929.section 158 of the Bengal Tenancy 'Act which provides 
that the' Court having jurisdiction to determine a suit janki Ray 
for the possession of land may on the application of 
either the landlord or the tenanf determine certain Kalananb 
matters, amongst others the rent payable by the tenant 
at the time of the application. But for that section 
the plaintiffs would have no cause of action at all.
They would certainly have no right to bring a suit for 
the assevssment of rent merely on the ground that the 
tenant was in possession and that no" agreement had 
been come to between him and the landlords as to thd 
proper amount of rent payable. That must primarily 
be a matter of contract between the parties and no 
Court will make a contract for the parties or give 
enforcement to a contract which has not in fact been 
made between the parties. But under the special 
provisions of section 158 of the Bengal Tenancy ’Act 
the plaintijfs have a ri^ht in such a case to apply for 
assessment of rent. Therefore in so far as the matters 
now under appeal concern merely an application under 
section 158 of the Beng;al Tenancy Act they clearly 
cannot be regarded as a suit within the meaning of 
Order IX , rule 9. It is contended, however, on behalf 
of the appelLants that section 158 of the Bengal Tenancy 
Act has no application in the particular circumstances 
of the present case. It is said that that section at ihe 
most only applies to cases where the landlord asks tha'C 
it may be determined what is the rent payable by the 
tenant at the time of the application and therefore if 
there is already in existence an agreement between the 
parties as to the rent payable the Court has no power 
to disres;ard that agreement and make a new agreement 
for the pa.rties even if it considers that the rent payaWe 
is not fair and eguitable, because that would be in 
fact enhaucing the rent which the Court has n̂̂ ^̂ right’ 
to do-under section 158. I  entirely agree tha.t if'there 
is already in existence an agreement between the parties' 
as to the amount payable the Court in an application 
like the present has only to consider what was the 

jimount payable undeT that agreenient and cannot

VOB, II.J  PATNA SERIES.J 1 9 5



substitute therefor some other amouii? eveii if  it should 
janki Eat think that that would be more equitable. I f , however, 

it should turn out that there iiS in fact! no agreement 
Kalanand between the parties as to the amount of rent payable, 

Singh. j  think tha,t the ca.wse is governed by the decision
Dawson 'Berliamdutt M:issef V. Ramji Ram (̂ ) where it was 
iLLBE, . . (iown that in such a case, that is to say where there 

is no 'existing as^reement between the parties, the Court 
has power under section 158 (1) (d) to ascertain, in 
the absence of such a,.greement, what' is the proper rent 
payahlg and to determine that under the provisions 
of the' section. In the present case 'the defendants 
say that it’ is shown by the evidence that there was in 
facf an agreement between the parties to pay rent for 
thg land in suit upon the same basis as they had 
previously held the lands. It appears that some years 
a^o, in the year 1896, the landlords obtained a decree 
for rent’ against the defendants or their predecessors 
and having  ̂put up the laud for sale purchased it them
selves. Sometime lat,er the, defendauts applied for a 
fresh settlement' and they were in fact settled on the 
laud by the plaintiffs, and their contenlion is that at 
tha£ time the a,^reement between themselves a,nd the 
plaintiffs was that they should pay the rent which they 
had previously pa,id when they had formerly held the 
lands. I f  fha.t case conld be made out T entirely ae:ree 
that the only function of the Court could be to ascertain 
what the previous rent wa,s but it seems to me that in 
the luds’ment of the lower appellate Court there is 
a distinct finding that there was no such agreement as 
that contended for. First of all the record-of-ric?hts 
which was finally published in the v^a,r 1908 after 
the defendants were re-settled on. the hands records this 
land as belagan ImMl which means that no rent 
has been settled for the land but it is the class of Land 
for which rent is assessable. The presumption, 
therefore, was that no rent had been settled between 
Ihe parties for this land, and, therefore, when the 
matter was befoffe the trial Cotirt and' ag;ain before the
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Subordinate Judge on appeal they had to consider . 
whether the evidence called by the parties was sufficient Janki eax 
to rebut that presuinption. The conclusion they came 
to was that the resumption had not been rebutted and Kalanand 
that the land was in fact, as recorded in the record-of- 
rights, kahil lagan. The suggestion put forward by j
the defendants was that they had approached the" 
■)laintiffs' manager and that he had offered them the 
and upon paying a salami of Es. 500 at the old rental 
and issued a parwana to that effect, the terms being 
that the lands were to be settled at the old rental,
4-| highas at a nagdi rental and the remainder on a 
produce rent and that the defendants were to execute 
a Mhuliat in respect of the settlement. The evidence 
showed that the defendants never did  ̂ execute 
a JcaMiliat in respect of this land and it; further shows 
that they never did in fact pay a salami of Es. 500, 
althongh they paid a sum of Rs. 250 and they say that 
they agreed to pay the rest by instalments, but there 
is no evidence tha,t it was ever paid. Further there 
was no evidence at all to indicate thalt the defendants 
have accepted the terms put forward by the manager 
in the pariva.na or agreed to pay the rental which was 
offered to them and in fact from that day to this as 
far as the eviden ce goes they have never paid any rent 
at all and there has been a dispute going on between 
the parties as to the exact amount of rent payable. In 
these circumstances the Judge, even if we had any 
power to interfere with his finding, was perfectly 
iustified in arriving at the conclusion that the record-, 
of-rights had not been rebutted. rHe, therefore, found 
in favour of the plaintiffs and assessed the land as 
T have already said at various rates as being the rent 
payable at the time of the application. In my opinion 
the appellahtsV contention fails and this appeal should 
be dismissed with costs.

M u llick , J.— I a:;ree. So far as the claim for 
an assessment of fan and equitahle rent is concerned 
tiie plaint must treated as an application under
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: 9̂21. section 158 of tlie Bengal Tena,n('y Act and the present 
janki.Bax proceeding is not barred under the provisions of 

Ê jA Order IX , rule 9, of tlie Civil Procedure Code which 
Kalanand is only applicable to suits.

A/p'pe(il dismissed.

1922.

KBFEIENCE UNDER THE GOURT-FEES 
ACT, 1870.

August, 1.

Before Dawson MUkr, C.J. and MulUcJc,

KAM SEKHAR PEASAD SINGH
V.

SHEONANDAN D U B E X

Gomt-Fees 'Acty IQIO (AgI VII o/ 1870), sections 6 and 
7(iv)(c)— Taxing Oficer, finality of decision o f S u i t  for 
declaration and “ confirmation of po.<isession'’ , court-fee pay
able on—‘Consequential relief, how to lye value'd— Suits Valua
tion 'Act, 1887 (Act VII of 1887), sections S, 4 and 8.

Under section 5 of the Coiiri-Fees Ac?, 1870, the decision 
of the Taxing 0£6.cer is final and e^en if he has done any
thing which the law does not allow him to 3o the High 
Court has no jnrisdiction to interfere with his decision as to 
the amount of the fee.

Balkaran Bay v. Gohindnatli Teimrii}), Kunwar Karan 
Singh v. Gopal Rai(^), Lagan Bart Kuer v. Khalchan 
Singh(^), and Mussammat Ghanderhati Kuer v. Gorey Lall 
S i n g h followed.

Section 7(w ){c) of the Court-Fees Act applies to a suit' 
for a decIa;ration of title and confirmation of possession’.

Bahuroonissa y. 'Kureemoonissa Khdhoni^), 'Jhuvialt 
Kamti V. Debu Lai Singhi^), and Dina Nath Das v. Bama 
Nath Das Ĉ y, followed,

(1) (1890) I. T.. R. 12 All. 129, F.B. (4) (1919) 4 Pat. I. X  700.
(2) (1910) I, L. R. 32 AH. 59. (5) (1872) 19 W. K  18.
(8) (1918) 5 Pat. Lt J. 92. (6) (I91g) 22 Cat. L. J. 415.

(7) 25 Oal. L. J. 561,


