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Before Goutts and Das, J.J.

MUSSAMMAT BIBI KHOZAIMA 
— ---------------- -----

oFPICIAL LTQUIDATOE OE* THE KAYES^THA'
TEADING AInD BANEING CORPORATION, 

LIMITED.^

Code of Civil Procedure, 1908 (Act V of 1908), Order 
XXII ,  rule 9— death of sole defendant— abatement of suit—  
suhstitution, whether order of, can he made imtil abatement 
set aside— Limitation 'Act, 19081 {Act IX  of 1908)', section 5 
and Schedule 1, Article 177.

When a sole Hefendanl dies and tlie suî  lias aba,ted By 
reason of the period of limitation for substituting having 
elapsed, no order for substitution can be made until the abate
ment has been set aside under Order X XII, rule 9.

The facts of the case material to this report were 
as follows :—■

The respanden’f corporation instituted a suit 
as^ainst one Abdul Jabber and obtained an ecc-farte 
decree on the 5th March, 1918. 'An application for 
execution of the decree havin,^ been made as^ainst the 
heirs of A.bdulJabber they objected tba,t AbdulJabber 
’ ad died on the morning of the 6th March , 1918, before 
the decree was passed, and that tberefore the decree 
was null ?snd void. This obiection wn,s upheld by tlie 
trial Court ?nd an appeal by the plaintiff Avas dismissed

- by the Hiffh Court on the 15th ,Tuly« 1f>91. On the 
11th August, 1921. the plaintiff apnlied to the trial 
Court to substitute tJie Iê a1 heirs of Abdul Jabber in. 
the oris:inal suit. The application A¥as allowed.: The 
heirs of Abdul Jabber petitioned the Iligli Court.

Svltan Aim,ed (with him Md. Hasan Jan), for tho 
petitioners,

for the opposite part)?-.
*Oivil Eevision No.̂  189 of 1922. against an order of B. Akhouri 

Nityanand Singĥ  Subordinate Judge of Chapraj cfeted the 4th May, 19§S»



CouTTS, J .— This application arises out of an 
order by the Subordinate Judge o f Chapra allowing mussamim 
an application for substitution.^. The case is a some- 
what curious one. It appears that the Kayestha 
Trading and Banking Corporation brought a suit 
against one Abdul Jabber. On the 5th March, 1918, Off THE

they obtained an ex-f arte decree. They then made an 
application for execution against the heirs of Abdul and
J a b fe  who was then dead, but they were met with 
the objection that Abdul Jabber had died on the morn- LmimD.
ing of the 5th March before the decree was passed, coutts, j . 
The executing Court allowed the objection, holding 
that the decree was null and void and incapable of 
execution. Against this decision the plaintiff appeal
ed to the High Court. The appeal was dismissed and 
the order of the first Court was confirmed on the 15th 
July, 1921. On the 11th August, 1921, the plaintiff 
applied to the Subordinate Judge to substitute the 
legal heirs of Abdul Jabber in the original suit. This 
has been allowed and it is against this order that the 
present application has been made by Abdul Jabber's 

'leirs.
I am not quite clear as to the reasons of the learned 

Subordinate Judge for allowing substitution, but he 
refers to section 14 o f  the Limitation Act-and says 
that the decree was obtained and executed against a 
dead person owing to hond mistake, and that 
under these circumstances the plaintiff is entitled to 
an exclusion of the whole period during which he was 
proceeding against the dead man from the period of 

limitation in applying for substitution. He further 
says that as the decree against Abdul Jabber is null 
and void there is no decree in the case and the plaintiff 
is in the same position as if the decree had been set 
aside. The suit has, therefore, not abated and, the 
plaintiff is entitled to succeed.

I will first deal with the last proposition of the 
learned Subordinate Judge. He is ’entirely wrong 
when he says that the suit has not abated and he has
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evidently not studied the provisions of Order X X  on 
Mttssammax this point. Order X X , rule 4, provides that:

K h o ^ im a  “  W lie i 's  o n e  o f  tw o  o r  m o re  d e fe n d a n ts  d ie s  a n d  th e  r ig h t  t o  su e  
y does n o t  s u r v iv e  a ga in st  th e  s u rv iv in g  d e fe n d a n t  o r  d e fe n d a n ts  a lo n e , 

T h e  Of f ic ia l  0 ^ ^  so le  d e fe n d a n t  o r  s o le  s u rv iv in g  d e fe n d a n t  d ies  a n d  th e  r ig h t  t o  sue 
L iq u id a t o e  su rv iv e s , th e  C o u r t , o n  a n  a p p lica t io n  m a d e  in  th a t  b e h a lf , sh a ll ca u se  

OF THIS th e  le g a l re p re s e n ta tiv e  o f  th e  d e ce a se d  d e fe n d a n t  t o  b e  m a d e  a  p a r t  
K a te sth a  a n d  sh a ll p ro c e e d  w ith  t h e  s u i t , ”

AND and in sub-clause (3) it is provided th at;
C o t p o e a t io n  ** w ith in  th e  t im e  l im ite d  b y  la w  n o  a p p lic a t io n  is m a d e

LiMtTKD. ’ u n d er  s u b -ru le  (1 ) , th e  su it  sha ll a b a te  as a g a in st  t h e  d e ce a se d  
d e fe n d a n t . ’ - 

CotJlTS, 3'- . . .
Tlie period of limitation is three months ,so that in 
the present case the decree being null and void the 
suit abated after the expiry of three months from the 
date of the death of the defendant.

"We now come to Order X X , rule 9. This rule 
provides for setting aside an abatement, and under 
sub-clause (2) an abatement is to be set aside when it 
is proved that the plaintiff was prevented by sufficient 
cause from continuing the suit. The period of 
limitation under this sub-clause is sixty days under 
Article 177 of the Limitation Act, but under sub
clause (3) of Order X X , rule 9, section 5 o f the 
Limitation Act is made applicable so that even after 
the expiry of sixty days the abatement might have been 
set aside if the plaintiff had satisfied tlie Court that 
he had sufficient cause for not making the application 
within the period of limitation. The abatement must, 
however, be set aside before the substitution can be 
made and in making the substitution without setting 
aside the^abatement, the Court certainly acted without 
■jurisdiction.

The learned Subordinate Judge has not considered 
the question of “ sufficient cause ” in this case and 
it is clear that there was no sufficient cause. It may 
be that when the plaintiff first applied, to execute the 
decree against the heirs of Abdul Ja.bber he believed 
that the decree w p  good as against the heirs, but when 
the objection was allowed he should at once have
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applied for setting aside the abatement and for 
snbstitution. He chose, however, to appeal and even mussammat
5 fter the decision of the High Court against him he 
waited for nearly a month before making any applica- ^
tion. Furthermore he made an application l̂iqotdato? 
snbstitution instead of for setting aside the abatement. OF THE 

I t) the circumstances it is difficult to see how the plaintiff 
couM possibly be allowed any benefit from section 5. and
The order of the learned Subordinate Judge is 
manifestly wrong and without jurisdiction and sBouM limited. * 
be set aside. CoTms, j.

I would accordingly allow this application and 
set aside the order of the learned Subordinate Judge.

D a s , J.— I agree.
Application allowed.
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Before Dawson Miller, G. J, and MuUicU, 'J. 

EAGHUBIE SINGH ,
u:.. 1822.

JETHir MAHTOK^: J,av, i>5.
Hindu Law~-^Woman's estate— transfer of hoUing, 

effeGt of~-Buit hy reversioner, whether noiice p iit neces
sary— Ghota Nagpiir Tenanoi ,̂ ilct, 1908 (Ben. Âot Fl o f  
190S)~-Tmmfer of■ Pfopefty  I ’ô , 1882 (Act IE o/ 18B2), 
section 106.

If a Hindu wonaan in possession of a roifaii Iol3mg as 
a limited owner, transfers the holding, the next reyersioser 
of the last full owner may, on the 'deeith of IH0 fimited owner, 
treat . the transfer as a nnllity  ̂ aiid in such a case he is not 
bound to sue to set aside the -transfer.'

Bifo^ Gopal Muherji y. Kfishm Mahishi^DeM^), appHeS.

'̂Letters Patent Appeal No. 3 of 1922.
(1907) I  L. E. 34 Cal. 329? L. B. 34 I  A, Bl,


