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Before M r. Justice Sale.

rO O L K ISSO RY  DASSEB ( P l a in tif f)  u. NOBIN GHUNDES 1895
BHUNJO (D ispendant). June 20.

Etkhnce Act ( /  o f  1893), section 33—Deseased Witness— Criminal trial,
Depoiition in—Admissibility o f in civil suit—Specific Relief Act
(Io flS 7 7 ) , section 9.

A prosecution waa instituted by 8  against N  at the instance and 
on belialf of for criminal trespass in respect of a certain liouse, 
anil on Iiis own bflbal£for assault and insult. S gave evidenca at tiie trial 
in support of tlieso charges. F  subsequently brought a civil suit against 
N  for possession of the same liouse under seotiou 9 of the Specific 
Belief Act. S died before the iastitutioa of the civil suit. At the 
trial of tiie ciyil suit the deposition of S in the Criminal Court was tendered 
by F  as evidence on the issue of possession. Held, that S being dead and the 
proceedings baing between the same parties and the issues being aubstantially 
the same, the deposition of S was adinissible.

A PBOSEOUTiON was instituted in March 1894 bj' one Salilcram 
against the defendant, at the instance and on behalf of the plaintiiJ, 
fof criminal trespass in respect of the house and premises 
No. 100-'4-H-l, Maohooa Bazar Street, in the town of Calcutta, 
under section 448 of the Indian Ponal Code, and on his own be­
half for assault and insult under sections 352 and 504 of the 
Penal Code. Salikram gave evidence at the trial in support of 
these charges. Subsequently, on the 17tii May 1894, a civii 
suit was instituted by the plaintiff against the defendant for 
possession of the same premises under section 9 of the Specilio 
Belief Act and for damages. Salikram died before the civil suit -vvas 
instituted. During the trial o f the civil suit, the deposition of 
Salikram was tendered on behalf of the plaintifif as evidence on 
the issue of possession.

Mr. Dunne and Mr. J. G. Woodroffe for the plaintiff.
Mr. O’K inealy  and Mr. Avetoom for the defendant.
An objection was raised on behalf of the defendant that the 

deposition was inadmissible.
Sale, J .— I think I must hold that it is admissible under sec­

tion 33. In order to be admissible under that sootion it has to be
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1805 proved tliafc the proceedings were betweeu the same partifts 
i ’ooLM and the issues were snbstantially the same. I f  this is shewn,

P assee a n d  i f  it ig  shewn that the witness ia dead, then his deposition
in the prior proceedings beoomeg admissible in the suhsecjuenfc 
proccedinga,

According to the evidenoo o f  the plaintiff’s son the charga 
was mado at the iiiatanco oP his mothe/, the present plaintiff. 
Whether that evidence is true or not is another question ; but it is 
ia evidence that tho person prosecuting was the plaintiff.

Then as to the issues. The issues in this case are whether tlia 
plaintiff was in possession o f the premises in suit when ths 
defendant entered into possession, and whether the defendant’s 
entry wa  ̂an unlawful ouster o f the plaintiff. The Police Court 
charge against the defendant was one of unlawful trespass. To 
establish that it was necessary to show that the plaintiff was In
p'ossession, that the defendant unlawfully ousted her, and that lie
did so with criminal intent. It thus appears that the issues in 
both proceedings were the same, excap't that there was an 
additional issue in the police pl'oceedings.

F cr these reasons I think the evidence is adi'n|ssible. 
Attorney for'the plaintiff.- IHhu KkdarndL'h hliUer. 
Attorneys for the defendantM essrs. Kalhjmth U ’Mer a'n̂  

Surbadhi’oarr?/. 
c, -S. <3.
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CRIMINAL REVISION.

Before J/r. Justice ffhose and Mr, Jusiica Rampini.

RAGHU SINGI-I and a n o th e r  (P m T iosE R s) v, ABt)UL WAHiB
F eh m a v y l^ , (OrPOSlTE PAUTr). »

’Oattl'e. Trespass Act (T (if IS7t), suctions 20 and '33— Orihr hj a ilagistrak 
other than ihi Magistrates spaoified in section 80— Criminal Fmdiifi 
Code (A ct X  o f 1S8S), section 403— Power 'qf'DUMet Magistrak to 
transfer cases'to a Subordinate Magistrate,

Bootioa 192 of the Crirainivl Proootlure 0ods (Act X  q£ 1882) doffs Mt 
nuthnvize a District Magistrate to tranafer for triiil to a Sutiordinate 
Miii.giatrats oases which ara not within tha powera oE that IVfagistrata to'trjC 
®itli'er (indoV gaotion'28 o'f ‘tha Gode or iitfdor'sorae special or local Iff"'.

Criminal Revision No. 27 oi 1896.


