VOL. XXIIL] CALCUTTA SERLES.

ORIGINAL CIVIL,

Before Mr, Justice Sale.
FOOLKISSORY DASSEE (Prawwmirr) o NOBIN CHUNDER
BHUNJO (DrreNpaNT),
Evidence Act (I of 1892), section 33—Deseased Witness—Criminal irial,

Deposition  in—Admissibility of in civil suit—Specific Relief Act

({ of 1877), section 9.

A prosecution was instituted by § against N at the instance and
on behalf of ¥ for criminal trespass in rospect of a certain house,
and on hig own behalf for assault and insult. S gave evidencs at the trial
in support of theso charges. " subsequently brought a civil suit sgainst
N for possession of the mame lhouse under section 9 of the Specific
Relief Act. § died before the institation of the civil suit. At the
trial of the civil auit the deposition of & in the Criminal Court was tendered
by F as evidence on the issue of possession. Held, that § being dead and the
proceedings being between the same parties and the issues being substantially
the same, the deposition of 8 was admissible.

A PROSEOUTION wag instituted in March 1894 by one Salikram
against the defendant, at the instance and on behalf of the plaintiff,
for criminal trespass in respset of the house and premises
No, 100-4-H-1, Machooa Bazar Street, in the town of Calcutta,
under section 448 of the Indian Ponal Code, and on his own be-
half for assault and insult under sections 352 and 504 of the
Penal Code. Salikram gave evidence at the trial in support of
these charges. Subsequently, on the 17th May 1894, a ecivil
suit was instituted by the plaintiff against the defendant for
possession of the same premises under section 9 of the Specific
Relief Act and for damages. Salikram died before the civil suit was
instituted. During the trial of the civil suit, the deposition of
Salikram was tendered on behalf of the plaintiff as evidence on
the issue of possession.

Mr. Dunne and Mr. J. @. Woodroffe for the plaintiff.

Mr, O’Kinealy and Mr. Avetoom for the defendant. -

An objection wag raised on behalf of the defendant that the
deposition was inadmissible.

841w, J.—I think I must hold that it is admissible under sec-
tion 33. In order to be admissible under that section it has to be
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proved that the proceedings were between the sams parties
and the issues were substantially the same. Tf this ig shewn,
and if it is shewn that the witness is dead, then his deposition
in the prior proceedings becomes admissible in tle subsequent
proccedings,

According to the evidenoo of the plintif’s son the chargo
was mado ab the instance of his mother, the present plaintif,

. ‘Whether that evidence is true or notis another question 3 but it is
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In evidence that the person prosecuting was the plaintiff,

Then as to the issues. The issues in this case are whether the
plaintiff was in possession of the premises in suit when ths
defendant entered into possession, and whether the defendant’s
entry was an unlawful ouster of the plaintiff. The Police Court
charge against the defendant was one of unlawful traspass. To
establish that it was necessary to show that the plaintiff was in
possession, that the defendant unlawfully ocusted her, and that he
did so with erimjnal intent. It thus appears that the issues in
hoth proceedings were the sama, except that there was an
additional issue in the police proceedings.

For these reasons I think the evidence is admissible.

Attorney for the plaintiff: Babu Kedarnath 1litter.

Attorneys for the defendant: Messrs. Kallynath Milter art
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‘CRIMINAL REVISION.

Before Mr. Justice Ghose and Mr, Justice Reampini.

RAGHU SINGH axp awornes (Prrrronses) o, ABDUL WAHAB
(OrrosrTE PanTy), *

Cluttle Trespnss Aot (T of 1871), sections 20 and ‘32—Order by a Magistrats
other than the Magistrates specified in section R0~—Crimingl Proceitire
Code (Act X of 1883), section -182--Pquwer of Digtrict Magistrats o
trangfer casesto a Subordinate Magistrate, : :

Hoction 192 of the Criminal Procodure @ode (Act X of 1882) does nat
authovize » District Magistrats tq transfer for trial to a Suhordinte

Magistrate cases which are not within the powers of that Magistrate to'try

pither tnder gection'28 of ‘the Code or iudei'some special ar local Tyw.

# Crimina]l Revision No, 97 of 1896,



