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FULL BENCH.

Before Daws‘on Miller, C. J., Mullick, Jwala Prasad, Coutts
and Das, J.J.

RAM SUMRAN PRASAD
V.
GOBIND DAS.*

Court-Fees Act, 1870 (Act VII of 1870), sections 7(iv}(e)
and (¥)—Hindu Law—alienation by widow—suit by rever-
sloners for recovery of possession, court-fee payable on.

Alienations of the property of a deceased Hindu by his
widow, are invalid as against the reversioners unless justified
by law.

Bijoy Gopal Mukerji v. Krishna Sahi<hi Debi(1), followed.

Held, therefore, by the TFull Bench (Coutts, J.
_ dissenting) that & suit by the reversioners after the death of
the widow for a declaration that the alienations were not
binding on them and for recovery of the properties alienated
by ker was governed by section 7(v) of the Court-Fees Act,
1870, and not by section 7(iv)(c).

Ugramohan Choudhry v. Lachmi Prasad Choudhry(2),
Kshetra Mohan Mahapatra v. Ganesh Lal Pandit(3),
distinguished.

Ram Sanehi Tewari v. Mahaldeo Upadhya(®), rveferred
to.

Where a declaration is neither necessary nor in ferms

agked for a smf ‘should not be freated ag ons falling within
sechion 7(i0)(c).

Anpeal by-the plaintiffy.

“Jainti Rumarl the widow of Banarsi Prasad
havmg died in 1916, the plaintiffs instituted the

#*First Appeal No. 189 of 1822, -
) (1907) 1. L. B.'24 Cal. 329; L. R. 34 I, A. 87. ,
(2) (1920) 5 Pat. L. J. 339, C(8).{1921) 6°Pat. L. T 1010
(4 (F. A, 242 of 1017).  See p. 126, footnote (3); post,

1922,

August, 1.
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1922 present suit as the reversioners of Banarsi Prasad,
Rax Soxman$0 Tecover a portion of the latter's estate which the
Prmisan widow had conveyed to the defendants by deed of
Gosen Das, 1E0. On their plaint the plaintiffs paid a court-fee
calculated npon ten-times the Government Revenue.

The first Court held that the court-fee was sufficient

but dismissed the suit on other grounds. The plaintiffs
appealed to the High Court and paid on their
memorandum of appeal the same amount of court-fee

as-had been paid on the plaint.

The Stamp Reporter objected that hoth the plaint
aud  memorandum of appeal were insufficiently
stamped. The Taxing Judge held that the case was
covered hy the decision in La,qa,n Burt Kuer v. Khakhan
Singh (1 ), and directed that the deficit court-fee should
be levied accordingly. On the matter being placed
‘before a Division Bench (Dawson Miller, C. J. and
Mullick, J.), their Lordships divected the matter to
he placed before a Full Bench on the gr ound that there
seemed Lo be a conflict of opinion between the decision
in Kshetra Mohan Mahapatra v, Ganesh Lal Pandit (2)
and the decision in Ream. Sanehi Tewary v. Mahadeo
Upadhyuy (7).

The facts of the case material to this report are
stated to the order of the Taxing Officer, which was
as follows :-—

This is & eourt-foe matter. Tha owner bf the properfy in suil was
Panarsi Prashad. On his desth lis widow Jainti Kuar succeeded to it
as Hindu widow and oxecubed on the 28th July, 1901, a deed of glfﬁ in
favour of her son.in.daw. Upon her death the pIamhffs, 88 reversioners,
desired to take possession of the property in suit bub the son-in-law

(1) (1918) 3 Pat. L. T, 92, (%) (1921) 6 Put. L. J. 101,
{3)(F. A, No., 242 of 1017, decided hy Roe, J., on the 14th August, 1817,

in which His Lordship’s order was as follaws :—

“These cases are covered by ratin decidendi in 34 C. 320, A rever-
sionary beir has prima ferte a right of ewtry on the death of the tenant
for life. If obstructed he may brmp; a suit for msquon The defon-
dants ave vequired to disclose a har. to the reveérsioner's ve-entry. It is
immateria]l that the plaintiff has himself disclored the bar which may be
seb up provided that bar is one which he may treat as a nullity.’ The
suit should be taxed under section 7(v) as a simple snit for the possession
of land, plus an ad valorem foe on the mesne-profits.
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rondant 1 this suit) resisted  their application in the Land 1322,
g:f?;i:tion Department on the strength of Lis deed of gift. They then ;:;—S_:;“;\
s:uend for possession, valuing the property at Rs. 50,000, but‘paymgha [ -Pm;‘\'];
court-fes of Rs. 150, ealeulating the cc‘mrt-.fee on ten-times the »
Government revenue of the landed properties in suib covered by the Gosixn Das
deed of gift. ‘ . .

The Stamp Reporter urges that the suit falls 1}11(1&1‘ geetion T (ir) (©)
of the Court-Fees Act and that the court-fee Iis adl valorem on tl}e
jurisdictional value, which is also the market value of the property in
dispute. His contention iy that the plaintiffs cannot treab. the deed of
oift as B nullity as it is & bar to their suit for possession until declared
Soid. Tt is true that thev do mnot, mmong the reliefs, pray fov a
declaration of the invalidity of the deed of gift; but he contends that
in view of their own allegations in the body of the plaint in which they
dilate upon the invalidity of that gitt, it is a bar to them and they
cannot get possession until that bar is removed. He relies upon
Zagen  Dart Kuer v. Khakhan  Singh (1) snd  Kshetrg Mohan
Mahapatia v, Ganesh Lal Pandit(2) and especially upon the latter, and
would assess the court-fee in each court at Rs. 1,175, so that a defici$
of Rs. 1,025 would be claimable by the revenue in each case.

On behalf of the sappellants reference is made to Mitra's
Limitation Act, page 269, where, on the strength of the ruling in
Hijoy Gopal Mukerjee v. Krishne Debi(3) and - other cases,
ib is contended that for  the purpose of limitation ~against the
reversioners: the starting point is not the deed of gift. It also appears
that though there was a denial in the written statement that the
plaintiffy are reversioners of Banarsi- Prasad, yet in point of fact there
was no contest on the point. Finally, it is contended that in the reliefs
the prayer is only that ss the heirts and reversioners of Banarsi
Prashad, plaintiffs ave entitled to get possession of the property in
suit on the death of Jainti Kuer and that the defendant wrongfully
retains possession, The lash point is:not quite correst because the
relief begins: “‘On consideration of the facts stated sbove it may be
held by the conrt, ete.," which commencément, to some extent ab
least, imports reference to the deed of gift executed by the widow in

'favoil};i of the defendant which the plaintifis assert in the plaint to bs
mvalid. ]

As to the first poinb the Taxing Judge in Ram Senchi Tewari v.
Mahadeo Upadhya(d), which was a very gsimil&r case, congideved that
the ratie decidendi in Bijoy Gopal Mukerjee v, Krishno Mahishi Debi(3)
applied- He said: * The reversionary heir has primé facic a right of
entry on the death of the tenant for life. If obstruoted he may bring
a suit for possession. - The defendsnts are required to disclose & bar
to the reversioner's re. g

] entry. It ‘is immaterial ‘that inbi »
himsel! disclosed the bar which he ma ‘ l T s hae

} di ¥ _set up provided that that bar.
is one wznch he may freab as & nullity. « The suit Pshoulc'i be taxed under
section 7{v} as &' simple suit for the possession of Jand:"  The important
words here would appear to be ‘‘provided that the bat i4 ons which he

(1 (1918) 3 Pat. T. J. 92. St . L. 7. 101,
(3) (1907) L. L R. 34 Cal. 3205 L. R. 2l Agg%) ® Pak L.J 30,
) . A, No. 242 of 1017,  See p, 126, faotnote (3), gnfe,
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ity”? -egistration proceedings ara very
treat as n nullity”. The lend registration sra
ﬁ?gn dlecided on the question of possession, and the present suit is one

RaM SUMRSN{o recover property from illegal possession. On the other heand,

Prasap

7,
Gopinp Das.

wliance s ced on behslt of the revenue upon the decision in
1}31:]:\:;1(3 11[;}1131]? Mahapatra v, (f‘tmush_Lal_If(rmht(l), snd ref{sren.ceﬁm&y
also be mads fo the observations st Hari R&Am . fikbm“ﬂuswvm() B8
fo the applicability of the FPrivy Couneil ruling cited, to the
interpretation of the Comi-Fees Act. It is perhaps  also )nob very
clear how far, in Kshetra Mohan Mahapatra v. Ganesh Lal Pandit.(1),
the Division Beneh overrules the view of ihe Court-Fees A(_}t,’yﬁaken_ by
Mr. Justice Roe as Texing Judgs in the case of Ram Sanehi Tewari v.
Moladeo Upadhya(3).

As reguvds the question whether the defendants adwitted or
denied that the plaiufitis weve reversioners of Banarsi Prasad it (loes‘
not appoar to he material to the present issue.

On the third point, namely, that in ‘‘the roliefs the prayers do not
include o cluim for o declaration that the deed of gift is not binding
upon the plaintifis’”, relerence nay be mude bto the decision of
a Division Bench in Civil Revision No. 80 of 1921. There Das J., said,
“ It the plaintiff is entitled to relief on the usllegations made in the
plaint, then the Coawrt is bound to give him thab relief whether he hag
asked for that relief or mot’’. It would appear, therefore, that a mere
failuro to ask expressly for a relief which has to be granted in order
that the plaintiff may sneeeed, will not avail tho plaintiff to free him
from Liability to court-fee on that relief.

The matter is, however, one of comparstively frbguent cccurrence.
It is also certainly important; and in view of the decisions in
Lram Sanehi Teware v. Makadeo Upadhya(3) (whoso the Taxing Officer
was of opinion thet unless the alienations by the widow were got rid
of it was irmpossible that the plaintifi's appeal should succeed) snd
Kshetra Mohan Maehapatia v. Ganesh Lal Pandit(l), the position is
obscure. Accordingly under the provisions of section § of the Court.
Foos Act, 1870, T refer the matter to tho Texing Judge.

Susil Madhad Muwllick, for the appellants.

. Sultan 4hmed, Government Advocate, for the
rown.

Dawson Mirier, C. J—This matter came before
a Division Bench on a question of court-fees in an
appeal preferred to this Court on behalf of the
plaintiffs. The plaintiffs, as the veversionary heirs
of Banarsi Prasad, institated the suit to recover
possession of a portion of his estate to which they were
entitled as reversionary heirs on the death of his widow
Jainti Kumari. The defendant claims to be in
possession of the property in suit under a deed of gift

(i Pab. 1. J. 101, (2 r
1{3,) (ngil&) %{JM’BME ag 123% See p. (1?26(,1%%:{)%;6(2({) (C’%» i?tté“' 70, 1B,
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executed by Jainti Kumari during her life-time. She 1822
died in 1916 and the plaintiffs on endeavouring {0 R soaman
obtain possession and to have their names entered in  Prasap
Register I in the Land Registration Department Were g pis
opposed by the defendants who set up the deed of gift -~
executed by the widow. The plaint alleges that the Mmize,
plaintiffs arve the next reversionary heirs of Banarsi © &
Prasad and that the property in suit formed part
of his estate, that lis widow Mussammat Jainti
Kumari, after his death, came into possession by right
of inheritance as a Hindu widow and that on her death
the plaintitfe became entitled to possession but that
their possession was opposed by the defendants who
set up a deed of gift executed by Jainti Kumari.
They further nlead that the deed of gift made by the
widow ie nnt legally binding on the plaintiffs and that
the defendant iz not entitled to retain possession.
There are other allegations which it is unnecessary to
refer to in detail.  In the prayer portion of their
plaint they claim the following reliefs :—
(1) Thet on consideration of the above facts the Court may be
pleased to hold fthat the properties in dispute constitate the estate of
Babu Bausesi Prasad, that the plaintiffs, as reversionary heirs of the
sald Babu, are entitled to geb possession of the properties in dispute
since the dentlt of Musammat Jainti Kumari, thet it ig illegal on the

part of the defendant not to give up possession of the properties, snd that
the defendant’ possession is quite illegal and wrongtuls

(2) That on adjudication of the above points -a. decree may ba
passed in favowr of the plaintiffs in respect of the properties in dispute
by dispossessing - the defendant or such person as may be found in
possession b the time of delivery of possession.

~ With their plaint the plaintiffs deposited a court-
fee upon a valuation of ten-times the Government
revenue treating it as a suit for possession of land
under section 7(v) of the Indian Court-Fees Act. On
appeal to this Court they again paid the fee calenlated
on the same basis with their memorandum of appeal.
The Stamp Reporter whose duty it is to see that the
vroper fee is attached to the memorandum of appeal
reported that the fee payable in such & case was that
provided by section 7 (iv) (¢) of the Court-Fees Act
which provides for suits'to obtain a declaratory decree

6
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or order where consequential relief is prayed, in

tan Sewman Which case the stamp fee payable is an ed valorem fee
I'RASAD ;
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according to the amount at which the relief sought is
valued in the plaint or memorandum of appeal. If
the fee is payable under clause (i) and not under
clause (v) of the section, the plaint and the memor-
andum of appeal were hoth insufficiently stamped by
a sum of Rs. 1,025. The question came up before the
Taxing Officer who referred it to the Taxing Judge
who held that the case fell within section 7,
clause (ir)(¢) of the Court-Fees Act and that on the
memorandum of appeal the deficit court-fee should be
paid. Upon this question his decision as to the fee
pavable on the memorandum of appeal is final and
the deficit has been paid. The question whether the
deficit pavable on the plaint should be deposited before
the appeal sheuld nroceed was placed before the Bench
for determination.  As there appeared to be some
conflict of opinion between the decisions in the case of
Kshetra Mohan Mahapatra v. Ganesh Lal Pandit (*)
and the case of Rum Sanehi Tewari v. Mahudeo
Upadhya (%), the Division Bench thought that the
question should he heard by a special Bewch and it
now comes before us for determination.

The question is whether the present suit is one
to obtain a declaratory decree where consequential
relief is prayed under clause (iv) (¢) of section 7, in
which case the fee paid on the plaint is deficient by
Rs. 1,025, or whether it is a suit for the possession
of land under clause (v) of that section. A practice
appears to have sprung up in the subordinate Courts
of this province. and possibly in other provinces, of
claiming declarations in cases where such relief 1s
altogether unnecessary. This practice frequently
gives rise to questions of some nicety as to what is the
proper fee payable in such cases. Tn cases where
such a declaration has been claimed, although it is not

(1) (1921) 6 Pat. T.. J. 101,
(2) F. A. No. 242 of 1917. See p. 126, footnote (3), ante.
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necessary in the particular case to enable the plaintiff
to obtain possession of property or other relief for
which the suit is really brought, it has sometimes been
held that if he frames the suit in that way he must
pay a court-fee upon a suit so framed. Further, where

the plaintiff claims relief to which he is not entitled §

until some decree or alienation of property which °
stands in his way has been avoided, or until his legal
character or title, which has been called in question,
has been declared by a decree of the Court it has
generally been held that such a suit comes under
clanse (1) (c) of the section even though the declara-
tion which it is necessary for him to obtain before the
further relief can be granted has not heen in terms
asked for in the plaint. In the present case the
plaintiff asks for an adjudication upon certain points
and for a decree in his favour for delivery of possession
by dispossessing the defendant. He does not in terms
ask the Court for any declaration either as to his legal
character or title or as to the invalidity of the mft m
favour of the defendant. The Court is in all cases
hound to adjudicate upon the matters in issue between
the parties and it is unnecessary for the plaintiff to
pray that this should be done. The real relief which
the plaintiff seeks is. delivery of possession of the
property by dispossession of the defendant, and, if
he asks for a decree in those terms when he is not
hound first to ask for a declaration before such relief
can be granted, I do not think that, merely because
he asks the Court to adjudicate upon the matters in
issue, the suit should he treated as a suit to obtain
a declamtmy decree with consequential relief. The’
real question for determination appears to me to be
whether or not the p]mntlfx can obtain in the present
suit a decree for possession without first seeking a.
declaration that the gift to the defendant by Jainti!
Kumari is not bmdmw 11 a gift in such circumstances|
is binding as agalnst the reversioner until it is set
aside by the decree of the Court then it is,-in mv
opmlon essentigl that he  should ﬁrqt; ask :tor :

igza.

Biv SuMBay
I'rasAp

kI
Gosyp Das,

t Dawson
Muizs,
C, J.
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declaration setting it aside. "This question appears

Rax Sowman 0 me to be governed by the decision of the Judicial

- Prasap

Committee in Bijoy Gopal Mukerjiv. Kvishna Mahishi

V. . . '
Goemvo Das. Debi (1), where it was decided in a suit by a reversioner

Dawson
" Mipes,
s 22 Y

on the death of a Windn widow to recover immaoveable
property of her hushand, of which the widow had
oranted a lease for a term extending heyond her own
lifa. that the reversioner might at his ontion affivm the
alienation or treat it as a nullity without the inter-
vention of any Court, there heina neihine to sef avide
or cancel as a condition precedent to the hetv’s vieht
to recover the property. 1n that case the plaintifis
had in fact by their plaint prayed for a declaration
that the lease was inoperative as against them and
further asked for delivery of possession. Tt was held,
however, that it was not necessary for them to cinim
a declaration and that thev might merely have claimed
nossession leaving it to the defendants to plead and
(if they could) prove the circumstances which they
relied on for showing that the lease or any derivative
dealings with the proverty were not in fact voidable
but were binding on the veversionary heirs. Their
Lordships accordingly held that ‘Article. 91 of the
Timitation ‘Act which limits to three years the period
for bringing a suit to cancel or set aside an instrument
was no bar to a suit for possession after the three vears
had expired. ‘ ’

Tt follows, therefore, that in the present case there
was no necessity for the plaintiff to seek o declaration
that the gift was not hinding as a necessary preliminary
to his right to recover possession, nor did he in fact
do s0. T can see no reason why the wording of the
nrayer portion of the elaim which asks 1the Conrt to
consider and adjudicate upon the matters alleged in
the plaint and then grant a decree for possession shonld
he interpreted as asking for & declarvatory decree.  The
Court was hound to determine the qguestions in issue
and the plaintifl was not bound to seek a declaration

(1) (1807) I. L. R. 34 Cal 329; L. R. 34 I, A. 87.
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in the forni of a decree. The only decree asked for
was one for possession after dlspo sescsmo‘ the defen-
dant, and the rest of the prayer was merely nnnecessary
%urplusac‘e which, T regret tn say, is so often
a distinctive feature of the pleadmm which come
before us.

The cases of Ugramohan Chaudhry v. Lachmi
Prasad Choudhry("y and K shetra Mohan Mahapatra v.
flanesh Lal Poundit (2) weve relied npon by the learned
Government, Advocate who appeared on behalf of the
Board of Revenue. In the former case the plaintiffs’
claim to recover a large estate devended upon the
validity of his adoption which had heen distinctly
challenged and he brought the suit to establish his
status as an adopted son as well as to recover the estate.
It was, therefore, held that the suit was one for a
declaratory decree with consequential relief. 1In the
second case the plaintiff asked in terms for a declara-
tion that she was the sole heir of her father and that
the defendants who claimed under a transfer from her
mother when in possession of the estate as a Hindu
widow had no right to the properties in suit. FEven
if such a declaration was not necessary the plaintiff
asked for it and it was competent to her to doso. The
fee in bhoth cases was held to fall under section7{in) {¢)
of the Act. These cases, however, do not afford any
authorlty for the proposition that where a declaration
is neither necessary nor in terms asked for the suit
should be treated as one Commc under clause (ir) ()
of the section. '

1982,

Ray SomRaN

Pragap

2,
Gosnn - Day,
Dawson
MiLLER,

N ST

Tt was further argued thap as the Denhtv Collector .

had refused to enter the plainfiff’s name in the register
he was bhound to seel: a declaration of his title. T. am
~unable  to follow this argument. The title. of the
plaintiff in no way depended upon the act of the Deputv
Collector mor was anvthmg‘ done by that of’ﬁcer an

obstucle which required to be removed before the

plaintiff could assert his title and claim 1)0°qu51011.

(1} (1920) 5 Paf. L, J. 339, - 12) {1921) 6,Pab; LT, fml.;.‘ :
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In my opinion the fee paid on the plaint was the proper

Rax Sounan fee and the case came within clause (¢) and not

Prasan
2,

Gopinn Das,

" Dawson
Mitirg,
o J.

1922,

Auqust, 3.

rlause (i0) (¢) of the 7th section of the Court-Fees Act.
The plaint was properly stamped and the appeal should
he allowed to proceed.

Muruiek, J.—I agree.

Jwara Prasap, J.—T1 agree with the order
proposed hy my Lord the Chief Justice.

Courrs, J.—I regret T am unable to agree with
my Lord the Chief Justice and my learned brothers.

As T read the plaint, the suit is one for
a declaratory decree with a consequential relief, and
this being so, the court-fee 1s payable under
section 7 (iv) (¢) of the Court-Fees Act. The Court-
Fees Act 1s a purely fiscal act, and in deciding what
court-fee is payable on a plaint, the question of whether
any relief asked for is necessary or not does not in
my opinion arise.

Das, J—I agree with the order proposed hy my
Lord the Chief Justice.

Before Mullick, Coutts and Das, J.J,

KING-EMPEROR
v.
ABDUL BAMID.*

Police Act, 1861 (det V of 1861) sections 80 and 80A—
Powers granted under—Nolification under, nature of—Penal
Code, 1860 (det XLV of 1860), section 141, Second—
Resistance, meaning of—""law’’ whether include executive
order wuthorised by statute.

*(Government Appeal No. 4 of 1922, from an order of H, Foster, Xsq.,
Judicial Commissioner of Chota. Nagpur, dated the 20th- March, 1821,
modifying an order of K. (. Ritehie, Bsq., Deputy Magistrate of Palaman,
dated tha 11th Febraary, 1922, R '



