
without any prejudice and I see no reason whv tlie 1'’24. 
plainCiff should not be entitled to a refund of ;
deposit. Mr. Pugh, wlio appears for the defendant- cn.iKRAViRTi 
respondent, fraiiidy admits that he has no objecti* }̂i 
to a decree being; made for a refund of this sum ci 
money. Having regard toHIie fact that the money is 
lying in the hands of the manager under the Court of 
Wards since December 1916, I W  of opinion that the icui.want
plaintiff is entitled to a reasonable interest upon this  ̂ h  a t , j ,

sum.

The result is that I  would vary tlie det-ree of the 
Court below in so far that I  would malce a decree in 
favour of the plaintiff entitling him to a refiuir] of 
Rs, 2,000 from the defendant Avitb interest thereon nt 
12'per cent, f e r  annnm from the 22nd December, 11116, 
up to realization. In other respects the decree of the 
Court below h  affirmed and the appeal is dismissed 
with costs.

JwALA P r a s a d , J . —I  agree. «
Decree taried.
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REYISIONAIi CRIMINAL.

Before Adami md Sen, J J .
PRAyAaGOPE

'0. 1924.

K m G -E M P l^ E O E .*  June„U.

Griminal Procedure Godê . 1898 (Act V of 1898), sections 
342, 349 and 540—Court witness, whether re-examimtion of 
accnised is neces'dary after examination of—Trial and corwic-> 
tion hij second cla^ magistrate—sentence hy superior magis'* 
irate—illegality of—Penal Code, 1860 {Act XLV o/ 1860), 
sectio0 143, 144 and Sl̂ —Gharge Jt rioting with common

=■= Oriujiiial Revision , no. 298 of 1924, .f’roiti a deciaiow o f ' B . K .
Gliosli, Esq., Officiating Scasious Judge cvf Mii?.affarpur, dated tlie 7tli 
May, 1924,, affirming nn order of A* B, P-et.ter, Esq., Subdiviaioual 
Magistrate of Sitamarhi, datsd the 7tla April, 1924.
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object of committing theft—separate convictions and sentences 
' for rioting and theft, illegality of.

:Wliere an accused person liaa been examined under sec­
tion 342, Criminal Procedure Code, after the close of the 
]')roseeutiun case, and subsequently the court examines a per­
son under section 540 (whether such person be one of the 
prosecution witnesses or another person], it is not necessary' 
to re-examine the accused person under section 342.

Section 349 of the Criminal Procedure Code does not em­
power a niaoistrate to forward an accused person to a superior 
magistrate to be sentenced when he has himself recorded : 
conviction.

Where a person is charged with rioting with the common 
object of committing theft he cannot be separately convicted 
and sentenced both for rioting and theft.

The facts of tlie case matei’ial to this report are 
stated ill the judgment of Adami, J .

G. i¥. Agarwala (with him A . K. Gupta), for the, 
petitioners.

S. P. Varmck (Acting Assistant Government 
Advocate), for the Crown.

A x ja m i, J . —This casg comes before the ’Court in 
its revisioiial jurisdiction. The petitioners have been 
sentenced to various terms of rigorous ini])risonment 
under sections 379 and 144 and 143, Penal Code. The 
first two petitioners have been sentenced to 18 months 
under section 379/75 and 6 months under section 144, 
the sentences running conciirrenily. The other three 
have been sentenced to three moiiths iinder section 143 
and a fine of Es, 50 under section 379. The value of 
the properties stolen was Rs. 50.

Mr. Agarwala on behalf of the petitioners puts 
forward three points. The first is that after the 
defence had closed their case, the Court called the 
complainant as a court witriess and examined him and 
failed thereafter to examine the accused under 
section 342, Criminal Procedure Code The second 
point is that the case was tried by_ a Deputy Magistrate 
of the 2nd Class who, after convicting the petitioners, 
forwwdtd tke ©as® t©,the Subdivisioml Masristrate for ■,



1-’mpeuok. 

A. I) A MI, J .

sentence because he iield tkat the sentences which, the 
I^etitiouers should receive would be greater than he had 
power of inflicting. The tJiird point is that though Vorê  
the common object of the unlawful assembly was the 
theft of crops, the petitioiier.s have been sentenced 
.separately under sections 379 and 143 or 144.

With regard to the first point, I  do not think that 
this Court will be iii(?lined to iuterfere since the 
petitioners seem to be in no way prejudiced. The 
com.plainant was called as a. court witness and
examined as such by the Court. The judgment of
the I^ower .Appellate C.onrt shoAvs that the Court 
f|uestioned this complainant not a.? to t̂ ie occurrence 
but as to some matter in relation to the title of the 

.lands. The petitioners had a chance of cross- 
examining him but refnnned from, doing so. I f  they 
were uTiwilliiio- to cross-examine him as a court witness 
it ŵ ould be unlikely t.liat tlisy would ha^e been anxious 
to make any statement to explain jiiway any evidence 
given by the complainant as a court witness. I  do 
not think that section 342 can be brought into play 
where a court witness is exarfiined, be he complainant 
or any other person.

With regard to the second point, section 349 
clearly states that if the Magistrate considers a person 
to be guilty and to deserve a larger penalty than the 
Magistrate himself can impose, the Magistrate should 
send the case to a superior Court for imposing a fitting 
sentence. In  the^present case the Deputy Magistrate 
of the 2nd Class convicted the petitioners. This was 
wrong. After an expression of opinion as to the 
petitioner’s guilt, the Magistrate should have for­
warded the case without any record of conviction.

On the third point there is no doubt that the 
(■‘orom.on object beiro' such, as it is described in t,he 
charge, the jietitioners could not be separately convicted 
and sentenced under the two sections—section 379 and 
section 143 or section 144,.and the conviction and the 
sentence under one of these t.wo sections must be set
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m4. aside. The difficulty is to know which coriTictipn and 
sentence should be set aside. I f  the conviction and
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VopÊ  ** sentences under section 379 are set aside, then, also, 
the first two petitioners, who have been subjected to 

EwSeor iieavier punishment b}?" reason of their previous con­
viction, will also escape the elfects of the previous 

Amami, .t. Ordinarily the case is one Avhich should
go back for retrial owing to the trial Court not carrying 
out the provisions of section 349; but as pointed out 
by Mr. A g a r w a l a  the case has a large element of the 
civil nature in it and also the petitioners have already 
served a considerable part of their sentence.

With regard to the previous convictions, it is to 
be remembered that those convictions Avere passed in 
1898 and 1902 and there is nothing to show that these 
persons have since then led otherwise than a good 
life.

We set aside the convictions under section 379 
and reduce the seu'tences to the ]ieriod already under­
gone under sections 143 and 144. The fine under 
section 379, if paid, will j}e refunded.

S e n ,  J . — I  agree.
Ord̂ r̂ modified, 

APPELLATE CIYIL.

Before Dawson Miller, G.J. and Foster, J

BIBI WASHIHAN 
imi. - , V.

MIE NAWAB ALI.*Jmm, is.
Religious Endowments Act, 1863 {Act XX of 1868),

m'Mon 18—refection of a'ppUcation under, for leave to fue— 
(ippeM, mhether lies—Bengal  ̂ Assam and Agra Civil Courts 
AH, J881 (Act XII of 1S87), section 20.

' *  Appeal from Origiaal Order no. 248 of 1923, from an order .of 
J .  H. Pmliaii, Esq., District JuSge of Shahabad, dated the 20th July, 
19E3, , ,


