
Sahu.

the application a..re not at all controverted by any 
counter-affidavit, and regard be-in,̂  liad to tlie fact x.n̂ o Sonak. 
that the appellant lives at a distance from the residence «. 
of the deceased Jlia^ru Sahii_. it is possible that, as 
alleged by him, he did not coins to know of the death 
of the deceased nntil December. "We, therefore, accept 
the reasons îven in the petition for not making the 
application for substitution in time, and accordingly 
we set aside the abatement and direct that the 
substitution as prayed for be made. The opposite 
party has entered appearance and in this case he is 
entitled to costs.

S. A. K. .
Substitution ordered.
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APPELLATE CIVIL.

Before Das arid Ross, 7. J. _
'AMOLAK CHANB

V.  ■

MANSUKH RAI MANaAN LAL^
Provincial Insolvency Act, 1920 (Act V of 1920), section^

2 (1) (d) and 2B— ‘Property'' whether includes ancestral 
proptn'ty—Hindu Law—business carried on by father and 
major sonJS and resulting in insokency—whether shares, of 
minor sons liable to he sold for the debts.

Where the father of a joint Hindu family and his two 
major sons engaged in business which proved unsnecessful 
and they wers adjudged insolvent, and a Receiver was 
nppointed, held, overruling an objection by the minor sons 
that their shares in the joint family property did not vest 
in the Eereiver, that ancestral property is “property” within 
the meaning of section 2 (1) id) of the Provinpial Insolvency 
Act, 1920, and is liable to be sold in satitfaction of antecedent; 
debts.

Sant Prasad Sing v. Shepdut SinghO) and Sahaj ’Natayan 
Sahiv. I'Fafid Kwssatn (2), not. followed,

* Appeal irom original Order no. 52 of 1924, from ■ m  order ot 
H. W. Boyce, Esq., i.c .s ., District Judge of Bhagaipux, dated tin«
IMh March, 1924. ’ . •

(1) fl928) I. L , E . 2 Pat. 724. (2) (1919) 49 -Inl,.^Wr 84§,



I.W4. FaUfchand Motichand v. Motichand HurruclcchandO-),
Vunna Brahmayya Setti v. Chidarahoyina Venkitaiwami(2), 

CsMm and Bawan Das v .  0. M. Chienei )̂, followed.
S'a7i!« Chandra v. Singh(^}, referred to.

Em MiKQiH The facts of the case material to this report are 
stated in the judgment of Ross, J .

Susil Madhab MulUch and Satya Sunder Bose, 
fni the appellants.

Noresh Chandra Sinha, for the respondents.
Ross, J . —This is an appeal against a decision 

of the District Judge of Bhagalpur, holding that 
certain properties Tested in the Receiver in insolvency.

The facts of the case are that one Lachmi Chand, 
who acquired considerable properties, movable and 
immovable, died leaving a son Jiban Ram who had 
four sons, two of -whom are minors and two of whom 
had two sons who are minors. The appellants are these 
four minors. Jihan Ram and his two major sons 
embarked on business which proved unsuccessful; and 
heavy debts having been incurred they were adjudged 
insolvent at the instance of the creditors and a Receiver 
was appointed. As the Receiver is selling the joint 
family property this objection has been raised by the 
minors that this is not property within the meaning 
of section 2(d) of th,e Insolvency Act.

This contention was overruled by the learned 
District Judge. I t  is contended in ajppeal that as the 
property is admittedly the ancestral property of a joint 
MitaJcsfiara family, it cannot be proceeded against at 
all, or, if at all, only to the extent of the share of the 
major members of the family. Two decisions of this 
Court have been cited in support of this contention 
fSahafN arayanSaU  v, Wajid Hussain (̂ ) and Sant 
Prasad Singh y. Sheodut Singh {̂ )]. The principle

(1) (1883) l . l T i T ?  B o r n r m  ~  ̂̂ ^
(2) (1908) I. L . R. 20 Mad. 214.
(8) (1922) L  L . B . 44 All. 816.
(4) (3917) I. L . E . 89 All. 487; U t . A. H i.
(5) (1919) 49 Ind. Cm . 848.
m a m  I. h. n. f m . 7u,
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was discussed in the latter decision. That decision, 
however, proceeded expressly on the authority of Sahu ^qllx
Ram Chandra's case 0 .  That case has been recently chand
considered by the Judicial Committee and certain pro- »•
positions laid down therein have been overruled, 
Therefore the decision in Sant Prasad Singh v. Sheodut laj,.
Singh (2) cannot now be considered to be an authority j  
on this subject. On the other hand there are the 
decisions in Fakirchand Motichand v. Motichand 
Hurmckchand 0 ,  Nunna Brahmayya Setti v. Chidar- 
aboyina Venkitaswami (̂ ) and Bawdn Das y. 0. M.
Chiene (̂ ), to mention only three of the decisions which 
have been referred to by the respondents; and, in my 
opinion, it is too late now to contend that property 
over which a person has a disposing power which he 
may exercise for his own benefit does not include 
ancestral property which may be sold for the satisfac­
tion of antecedent debts.

I would, therefore, dismiss this appeal with costs.
Das, J .— I agree.

'Appeal dismissed.

REYISION AL C IY IL .

wot. XXL] mKA SSEIia, , 8S9

im .

Before Das arid Ross, J .  J .

B A M JI P A N P E I 
t.

ALAP KHAN^

Partition Suit—two defendants/ struck out on afplication  
o f plaintiff—appeal, whether maintainahle—Code o f  Civil 
Procedure, 1908, (4ct V of 1908), order 1, rule 10.

* Civil Kevision no; 373 of 1923, from aa order of H. iW* 
Williams, Esq., i.c .s ., officiating Judicial Commiasioner of Ckota H&gpus, 
dated the 27th July, 1923, reversing to  order of Babu Dabi PraSad, 
Munsif of Palamau, dated tb© 1st Februaiy,,1928.

(1) (1917) I . L . B . 89 AIL 487 ; L . B. 44 J.. A -136.
(2) (1923) I. L . E . 2 Pat. 724.
(8) (1883) I. L . B. 7 Bom. 43S.
(4) (1903) I. L . B . 26 Mad. 214.
(5) (1922) I . L . B , 44 All ^ 6 .


