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1924 had no jurisdiction; the appeal lay to the High Court.
~ %o The memorandum of appeal ought to have been
Mavoee  Peturned to the appellant by the District Judge, and
v.  if he had done so, the appellant would have been able
MM o file the appeal here on the same court-fes. In m
piempszr. Opinion, therefore, no further court-fee should be

required from the appellant.

BRoss, J. SO ] .
‘The appellant is entitled to the costs of this
hearing.
Das, J—1 agree.
LETTERS PATENT.
Before Dawson Miller C. J. and Mullick, J.
SRI KANTA PRASAD
1924, v.
e e
dpeil, 9. JAG SAH.*

Transfer of Property Act, 1882 (det IV of 1882), section
60—Equity of redemption, right of part owners of, to redeem
—Redemption, parties fo suit for—objection by defendant
do joinder—estopped from subsequently pleading non~joinder
~Escheat—Urit  tenure, whether can  escheat—DPractice.—
Appeal—ground not taken i memorandum of appeal—notize
of new ground given to respondent.

Section 60 of the Transfer of Property Act, 1882, doszs
not debar the owner of a part of the equity of redemption
from offering to redeem the whole mortgage.

Ahmad Ali Khen ~. Joweahir Singh,(), Bhikaji v.
Lakshman (), and Yadali Deg v. Tukaram(3), referred to.

-1 . . . - o '
Where, in a suit o redeem o mortgage instituted hy some

of the owners of the equity of redemption, the defendants
oppose an apnlication by the plaintilfs to add the other owners

# Lotters Pate;nt Appeal no. 59 of 1920.
(1) 8. D. N. W. P. 495.

(2) (1891) T. L. R. 15 Bom: 27 (aote),
(8) (1921) I. I, ‘R. 48 Cal. 223 T T 47 T. A, 207.
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of the equity of redemption, they cannot subsequently 1924
challenge the maintainability of the suit on the ground g~ Cr
of non- ]omd ar, Prasin

V.
A brit tenure does mot escheat to the C'rown on the Jac Sim,
death of the holder without heirs unless it is shown to be
© permanent tenure.

In an appeal in the High Court the appellant is not
entitlad, withont the mpermission of the Cowrt, to raise =
point not taken in the Courts below nor in the memorandnm of
appeal, even thongh notice of the fresh point has been served
on the respondent.

This appeal arose out of a suit for redemption in
respect of o small parcel of land which was said to
have been the occupancy holdine ~f ams Koni Pehari
Das and to have been mortgaged by him in 1852 to
the ancestor of the defendants. The estate in which
the land fell had, bv reason of successive partitions,
been parcelled out into a number of other estates
bearing different fauzi numbers, but the land in suit
had remained ioint and was the property of the
proprietors of the various estates which had bheen

carved out of the parent estate. The plaintifis re-

presented only some of these proprietors and one of the
points raised in this appeal was that vnless all the
proprietors interested in the land were joined the
suit for redemption could not proceed.

Kunj Behari having died without heirs the plain-
tiffs claimed that the necupancy holding had reverted
to the proprietors and that they, as part owners of the
equity of redemption, were entitled to redeem the pro-
perty from the defendants

The Munsif who tried the suit fmmd that the
plaintifis had not succeeded to the right, title and
interest of Kunj Behari Das and that the land being
not an oceupancy holding but a lekhirad brit tenure,
the landlords had derived no interest upon the death
of Kunj Behari.  He held that there had been an
escheat to the Crown
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The Subordinate Judge in appeal also came to the

Su  Kanrs S2me conclusion.

Prasap

There was then an appeal by the plaintiffs to the

Tic arg. Hich Court and Ross, J., who heard the appeal found

that the land was a tenure, but that the onus of proving
an escheat being upon the plaintiffs, and there being
no evidence of a permancnt and absolute interest, the
Crown could not claim the land by escheat, and that
there had in the circumstances been a reversion to the
landlords. He accerdingly held that the plaintiffs
as rapresentatives of the mortgagors were entitled to
redeem the whole property on payment of the sum of
Rs. 78140, Rass, J.. also made a decree for the
payment of mieane profits to the plaintiffs from the
date of the institution of the suit, 7.e., from the 14th
November. 1918.

Harparain Prasad, for the appellants: The
question is whether the plaintiffs have any title to
redeem the mortgage. The mortgagor was a tenure-
holder—a brit brahmottardar—under the plaintiffs and
other cosharer landlords. Te died leaving no heir.
The plaintiffs’ case is that the tenure has reverted to
them and that they have consequently stepped into the
shares of the morteagor.  T.submit, on the authority of
Sonet Kooer v. Himmut Bahadur (}). that the tenure
escheats to the Crown and not to the landlord. The
distinetion which the learned Judge draws between
the mukarrari tenure which was the subject-matter of
disnute is Sonet Kooer v. Himmut Bahadur (1) and
thiz tenure, is that the latter is not shown to he
permanent. In the Guide and Glossary to Survey and

. Settlement Onerations, brit land 1s dezcribed as a rent-

free grant for relizions service, and in the remark
column it is shown to be invariably heritable. It is
proved that in the record-of-rights the land is entered
as brit brahmottar, and inasmuch as it is shown to
be heritable and transferable it must be presumed to
be permanent. A brit brahmottar, like a mukarrari
tenure, is an absolute alienable interest in land. This

(1) (1876) T. L. R.1 Cal 391; T R. 3 1. A, 99,
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tenure moreover, has heen handed down from genera- _ 1924
tions from which fact its permanent character can be g Raxrs
inferred. Tn section 26, Bengal Tenancy Act, there Prasap
is a provision as regards ocevpmcv—mw}m revmﬂtmg to
the landlord on failure of heirs, hut the statute is
silent with regard to a tenure.

.
AG Sam.

(2) My vext contention is, that the plaintiffs being
ad: )nttedlv cosharey landlords, they simply o&upy the
povition of co- Morteagors TUnless and until, there-
fors, the other mm‘to woors are made X)&]tlE’% to the
auit for redemption, the plaintiffs obviansly can have
m title to redeem the mortgace althovgh I obiected

+ the plaintifis’ ap; ication for impleading them as
pﬂﬁlfn becanse the application was put in severa!
months after the suit was instituted.

(3) My third noint is that the plaintiffs are not
entitled to redeem tho antire mortgage. The plaintiffs
are entitled to redeem only their Share as thev cannot
redeem the sharve of others against the wish of the
morts pagee whe has aleo acquired a shate in the equity
of reds mpfm‘l T vely on Munshi v. Daulat (%),

(4) Lastly, the learned Judge has decreed the suit
with mesne profits which he m(ght not to have done.
The svit was for redemntion and the mortgage money
wag nover tendered  The question of mesne profits
does net arice from the date of deposit of the mortgage
money.

K. P. Jayaswal, for the respondents: The
Allehnh d view as expressed in Munshi v. Dauvlap (%)
18 hased on enses which the Caleutta High Court has
rend differently in Protap Chandra Dhar v. Peary
Mohan Dhoer (B and Baikantha Noth Dey v. Mahesh
Chandie Doy (). See nlso Ghose, Vol. I, pages 247-
240. In the Coorts below the de‘?endants took the
position of morteagees enly.  They nover claired as
mortgagors to redeem: the mortgage. Tf they are held

(&1e07) 10 L. R. 29 ALl 28 (2) (1917-18) 22 Cal. W. N, 8V,
(2) (1917-18) 22 Cal. W. N. 128, ‘
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1924 entitled to redeem tha property, the equities will be
om Kaym adjudicated in a contribution case between us. As
Puasao  they did not pnt this point in issue, the Courts below
e, could not decide it. ‘They have not even taken up
this point in the grounds of appeal to this Court.

On the. question of escheat, it is enough to point
out that the Survey Glossary itself states that a briz
tenure cannct be permanent or “ absolute ” as the
Privy Cemneil deseribed the land in Sonet Kooer v.
immat  Bihadur (), inasmuch as the tenure is
conditioned and limited by service.

On the question of mesne profits, in the plaint it
was alleged that redemption was demanded by the
plaintiffs and refused by the defendants. This allega-
tion was not denied in the written statement; hence
the decree for mesne profits was correct.

S A K.

Muruick, J. (after stating the facts, as set out
ahcve, procecdad as follows) :—

Tn appeal before us three points have been taken.

Thea first point ic that the proprietors of all the estates
who own a proprietary interest in the land in suit
shovld have heen joined and that the suit cannit
preceed in their absence. Tt appears however that on
the 23rd Augaist, 1919, an avplication was made by
the plaintiffs ‘o implead the absent provrietors.  The
defendants oy nosed that arplication and on the Sth
September, 1 19, the Mur«if declired to grant the
prayer. In t'ese circumstances it dees not appear to
me reasonable =hat the d=fendants should be allowed to
urge the grow d of non-joinder. Seeing that this was -
ca suit for red mption the Court would certainly have
- added the abuent proprietcrs but for the opposition
offered by the "afendeats. ""hey cannot now he allowed

to attack the Court for deing the very thing which
they wanted it to do.

1 (]871‘;) LL B 1Cal 201:T. R, 9T, A, 207,
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The next point is whether the plaint’ fs are entitled 1924
to redeem the whole morigage. It is said that the g, .
defendants are the cosharers of th v'intiffs in the  Prasan
land in suit and that if the plaintiffs T ave succeeded _ @
to the mortgagor's interest, the defen” wnts too have &%
succeeded to that interest jointly with them to the Mowrex, 7.
extent of their share. It is, therefore, rontended that
the mortgage has been extinguished to the extent of
the proprietary interest of the defendants and that the
. plaintiffs cannot be allowed to redeem the whole
mortgage. Now the law on this point is contained in
section 60 of the Transfer of Prondrty Act, and it has
been vecently explained by the Privy Council in Mirza
Yad Ali Beg v. Tuka Ram (1). There is nothing in
section 60 to debar the owner of a part of the equity
of redemption from offering to redeem the whole
mortgage. Indeed some earlier cases, following
Ahmad Ali Khen v. Jawehiy Singh (2) Fave laid down
that the mortgagor is hound to offer to redeem the
whole.  The matter is further complicated in cases
where the property is joint and indivisible and the
transferee of a portion of the equity of redemption
cannot point to any defined share ag his. The Bombay
High Court have held that one of several coparceners
mav redeem the whole property leaving it to the
mortgagee who has purchased a portion of the equity
of redemption to have his rights ascertained and
defined in a suit for partition [Bhikeji v. Laksh-
man (]. T think, therefore, there can at least be no
ohiection to a suit by a part owner of the equity of
redemption for the redemption of the whole mortgage,
and it is for the mortgagee to chiect to such redemption
¢o that the equities might be investigated. No
objection was however made by the defendants at any .
stage of the present case in the Courts below; nor was
the objection taken in the memorandum of appeal
before Ross, J., or in the memorandum of appeal before
us. The ground is now taken for the first time by

(1) (1921) L I R. 48 Cal. 22; L. R. 47 L. A. 207. R

(2) 8 D. N. W. P. 425.
(8) (1891) I. L. B 15 Bom. 27 (note).
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netice werved upon the respondents to-day, netwith-
standing the rule of this Court which prescribes that

Prasap  additional grounds to a memorandum of appeal can

2,
Jac Sa=.

Murrick, J.

only be taken with the permission of the Court. The
ground involves a mixed question of fact and law, and,
in My opinion, it is impossible to investigate it at this
late stage. The defendants therefore cannot be
allowed to urge that a part of the mortgage security
has been extinguished and that the decree for the
redemption of the whole is wrong.

The third point is the substantial point which was
argued before Ross, J. It was urged before him that
th Crown got no title to the property by escheat.
Ross, J., found that the property was the brit tenure
of Kunj Behari. The Subordinate Judge in the Court
of first appeal had found that the property was the
rent-free tenure of Kunj Behari Das under the maliks
of the village and he apparently considered that such
a finding was sufficient to justify an escheat. Ross, J.,
however, correctly points out that there could be an
escheat only of an absolute hereditary mukarrar:
tenure and that although the tenure here might he
hereditary and rent-free there was no evidence that
it wag permanent. Our attention has been drawn to
the glossary of terms used in the Survey and Settlement
proceedings in Bihar and Orissa which shows that
a brit tenure is a service-tenure and it is urged that
this definition is sufficient to allow an inference of

‘permanency to be raised. In my opinion the inference

if. any is exactly the other way. A service-tenure is

. not necessarily permanent and until the plaintiffs can

show that Kunj Behari held the land in perpetuity
they cannot succeed. In our opinion the jndgment of
Ross, J., on this point was right and the landlords
were entitled to the reversion of the land upon the
death of Kunj Behari Das. The decree therefore for
redemption should, in my opinion, be maintained.

A point was taken as to that part of the decres
which directed the assessment of mesne profits. Tt
wes contended that the plaintiffs were not entitled to
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mesne profits from the date of the suit. The plaint, 1924
however, contains an allegation that before the suit S
the plamtlﬂb had tendered the redemption money prasw
several times to the defendants. That allegation is o,
not denied in the written statements and in the !¢
circumstances the plaintiffs are entitled to mesne ploﬁts Morrick, J.
which they assess at Rs. 10 from the date of the suit.

The result, therefore, is that the appeal is dismissed

with costs.

Dawson MILLER C.J.—1 agree.

Appeal dismissed.
LETTERS PATENT.

Before Dawson Muler C. J. und Mullick, .
W. H. MEYRICK
0. ' ————
DIPA PANDEY.* Aprit, 10.
Bengal Tenancy Act, 1885 (dAet VIII of 1885), section
29—consolidution of holdings—enhancement of rent, limats
of—payment of illegal enhancement for several years, whether
operutes to estop tenant from subsequently objecting.

1924,

Where two separate lholdings at specific and definie
rentals are consolidated into one holdmg the rent of the con-
solidated holding camnot be enhanced beyond what is per-
mitted by section 29 of the Bengal Tenancy Act, 1885.

Ry Kwnar Sarker v. Faizuddi Tarafdar(l), distinguish-
ed. :

A claim for rent being a recurring claim it is open to tus
tenant at any time to take objection on the gound that the
claim contravenes the provisions of the law.

Appeal by the plaintifis, -

This appeal arose*out of a suit for rent from the
year 1324 to the 10-annas kst of 1327, F.8., in respect

* Lettors Patent Appeal no. 90 of 1928..
(1) (1915) 22 Cal. L, J. 81.




