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save as provided by section 152 or on review, It is 19%
clear that section 151 cannot confer jurisdiction on the "Hnmwm
Court to do what is prohibited by positive law. Paasa
Section 152 refers merely to clerical or arithmetical N4y Dre
errors and it is of no assistance in the present case. yf\meswin
In my opinion, therefore, the learned Subordinate Paasio
Judge had no jurisdiction to alter the order of his Naram Deo.
predecessor in the way he has done. " Ross, I.

It was further argued however, on behalf of the
opposite party, that inasmuch as there are now added
plaintiffs who have taken a transfer of part of the
property, the nature of the suit has been altered and
the Court is entitled to consider whether the purchaser-
plaintiffs are in possession, and if they are not, to
demand an ad ralorem court-fee. In my opinion the
devolution of interest pending the suit can make no
difference in the court-fee to be paid. These plaintifis
come in in the interest of their vendor, the original
plaintiff, and their position is identical with his.

T would, therefore, allow this application and set
aside the order of the Subordinate Judge. The
petitioner is entitled to his costs.

Das, J.—1T agree. . o
Application allowed.

APPELLATE CIVIL.

Before Jwale Prosad and Kulwant Sahay, J.J.

DEVENDRA NATH GHOSH 1994,
v v ' March, 88,

SAMBHU NATH PANDEY .*

Contract Act, 1872 (Act 1T of 1879), section Td—Amend-
ing Act, 1899 (4ct VI of 1899)—Mining lease executed in
1895—stipulation for payment of royalty in four kists and

# Appesl from Original Decres No. 25 of 1921, from s decision of ~
Babu Brajendrs Kumar Ghosh, Subordinate Judge of Dhanbad, dated ‘the
14th August, 1920; , ' T
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interest on default—further provizion for increased rate of
interest on default in four successive kists.

A lease of a coal mine executed in 1895 provided (i) for
the payment by the lessee of a minimum royalty of Rs. 1,750
ner annwm in four kists, (i) for the payment of interest at
1 per cent. per mensem in case of defavlt on the payment
of any kist and (ii) for the payment of interest at the rate of
Rs. 3/2 per cent. per mensem in case of default in the pay-
ment of four consecutive kists. Held, that the stipulation
for increased interest on default in the payment of four kicfs
was a stipulation by way of penalty within the meaning of
section T4 of the Confract Act, 1872. The High Court,
however, allowed the claim for interest at the enhanc+d rate
as being reasonable corapensation for breach of contract com-
mitted by the lessor. S

The Explanation and Ilustration D, added to section 74
of the Act of 1872 by the amending Act of 1899, did not
purport to make & change in the law ag enacted in 1872 but
only to explain and illugtrate it in order to remove certain
doubts as to the true construction of the original section.

Muthukrishna  Iyer v.  Sankaralingem  Pillai(1),
followed.

Appeal by the defendants.

This appeal arose out of a decision of the
Subordinate Judge of Dhanbad, dated the 14th
‘Angust, 1920, in an action to recover royalty and
commission due from Magh 1319 to Pous 1325, B.S.,
n respect of coal-fields in mawze Tentulia, covering

~an area of 175 bighas. This property belonged to the |

plaintiffs and defendants 5 to 9, the plaintiffs having
4 six-anpas share therein. Defendant No. 1 was the
representative of the lessee of the said property, and
defendants 2 to 4 were sub-lessees under defendant
No. 1. This appeal was preferred by defendants 2
to 4, and the only question involved in it was as to
the rate of interest which the plaintiffs were entitled

~to obtain from the defendants. This point was

covered by issue No. 8 framed in the Court below and

0) (‘15143)'1-‘1# B‘.ssmad:’zzg,f-n:;f R



VOL. 1L, ] PATNA SERIES. 659

was decided against the defendants. The plaintiffs 022
claimed the intevest at the rate mentioned in T

. Devenea
D&T‘EU-"“"EPP% 11 and 13 of the kabuliyat (Ezhibit 5). Nuw Gaoss
Those paragraphs were as follows : o

11 “ That whether the %aid coal is raised and sold or not, I shall s
have to pay the sum of Rs. 1,750 as ennusl minimum royslty. I shall NATE‘
pay the said minimum royalty and commission equally in four kists of Phuvgr.
the year, i.e., in the months of Astr, dswin, Pous and Chaitra. If 1T
make default in payment of kists, I shall pay interest thereon at
1 per cent. per mensem,, and if I do not pay the minimum royalty of any
year for four Kists succeqswely T shall pay interest bhereaiter at
Rs. 8-2-0 per cent.”

18. ** That I chall pay after every six months the comrmssmn, which
will be due within the year, aceording to the aceount given in the above
paragraph 10, i.e. I shall pay the commission which will be due from
Baisakh to Aswm, within the month of Kariic thereafter and the com-
mission which will be due from Kariie to Chaitre, within the month of
.Baisakh of the next year. At the timse of thus paying the total amount
of commission, Y shall pay the remaining amount, after crediting the
amount, whieh will be paid up to that fime on account of royslty. 1If
I do pot regularly pay the said excess amount of commission, I shall pay
interest at Re. 1 per cent. por mensem; and i I do not pay the amount
of commission due for any yesr within the month of Baisakh of the
next year, I shall pay interest on the said unpaid smount at Rs. 3-2-0,
per cent. per mensem.”

The appellants contended that the enhanced rate of
Rs. 3-2-0 per cont. per mensem, nmentioned in these
clauses, was penal and that the plaintifis were not
entitled to the said rate. This contention was based
upon section 74 of the Con‘srao‘r Act. That section
says : :

74. ‘¢ When & confract has bean broken, if & sum iz named. in the
confract as the amount to be peid in case of such breach, or if the
contract contains any other stipulation by way of penalty, the party,
eomplaining of the breach is entitled, whether or not actusl damage or
loss is proved to have been caused thereby, to receive from the party

who has broken the contract reasonable compenssbion nof exceeding the
smount so nemed, or, ag the case may be, the penalty =t1pu1ated for.”*

The following Eaplanation was added to that
section by the Amendmrr Act VI of 1899 :

‘A stipulation for mcreased inferast from the dabe of default ma,y be_
) ﬁhpula’mon by way of penalty.”

The amending Act also added Tllustration D Whloh )
runs as fallows :

"t 4 gives B & bond for the re. payment of Rs. 1,000 with irteréat at
12 per cent., b the end of six montbs, with a stipnlabion that in case
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1924, of default, interest shall Le payable at the rate of 75 per cenl., from the
— date of default. This iz a stipulation by way of penalty, and B is only
Deviwpra  entitled to recover from A snch compensation an the Court considers
Narn GHOSH reasonsble.

- The trial Court held that the stipulation for

PNATH- © interest at the enhanced rate was not, a penalty.
CANDEY,

Sultan A hmed (with him Saroshi Charan M ’iit'e_'r,
Baikunthe Nath Mitter and A bani Bhusan Mukerji),
for the appellants.

Susil Madhab Mullick and Norendra Nath Sen,
for the respondents.

Jward Pragan anp Kunwanr Saway, J.J. (after
stating the facts, as set ont above, proceeded as
follows) :—

The question as to whether an increased rate of
interest after a default made in the payment at the
original rate of intevest is or is not a penalty has been
the subject of varions decisions, The Full Bench
decision of the Madras High Court in Muthukrishna
Tyer v. Sonkaralingam Pillai (1) has summarised the
authorities upon the point and has come to the
conclusion that even when no interest is payable until
default but interest at ah exorbitant rate is payable
from the date of default, the Court has power under
section 74 of the Clontract Act TX of 1872 as amended,
to treat the latter stipulation as a penalty and award
reasonable compensation in lieu of such  excessive
interest.

Now, interest is payable by way of damage for
the loss sustained to the party who advances money to
another. This damage may be the subject of an
agreement between the parties and at the time when
the contract of loan is entered into the parties may fix
a consolidated sum or merely a certain percentage on
the amount advanced to be paid by the debtor as
compensation to the lender on account of his being out
of pocket with respect to the sum advanced by him

() (1913) T L. R. % Mad., 29, F. B,
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as a loan. The latter way of fixing compensation is 1024
commonly known as interest on the loan. This 18 Deveroms
enforceable in law as an agreement between the parties; Nuw Guoss
but over and above this in order to ensure payment of
the loan at an appointed time the parties may further S;}mm

- LI ATH

ragree that an additional sum by way of penalty or an  p .0
increased rate of interest over and abave that originally
fixed would be payable by the defaulting debtor in case
of breach of the contract to pay at the appointed time.

The enhanced rate of interest may be chargeable either
from the time the breach is committed or from any
prior period. This kind of stipulation is said to be
penal, and the creditor cannot, as a matter of right,
enforce it in law. Section 74 in such a case gives
power to the Court to interfere with the contract
entered into between the parties, by empowering the
Court to vary the amount fixed or the increased rate
of interest by allowing only reasonable compensation.
The section, as it originally stood in the Act of 1876,
gave rise to doubt as to the applicability of the section

when the amount of compensation is not named in the
contract at a fixed sum but an increased rate of interest
on the loan. One view was that the section would
apply inasmuch as the enhanced rate of interest can
be resolved into a fixed sum by a mere arithmetical
caleulation and thus become a fixed sum named in the
contract at the time the agreement is sought to be
enforced. Again, doubts were entertained as to
whether the section would apply only when the
increased rate of interest is payable from a date prior
to the date of default or also when the increased rate
of interest is payable only from the date of default,

-and not from a time anterior thereto. There was no
serious doubt entertained as to the former stipnlation
being penal, and the Eaplanation and Illustration D
were added in 1899 to make it clear that the latter class
of stipulation also is penal. These do nat purport to -
make a new change in the law as enunciated in the
section as it stood in 1872, but only explain and
illustrate it so as to remove the doubt entertained in

‘some quarters. As a matter of fact, the provision in:
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the main section is wide enough to cover the case

“Drvmmms contemplated in the Explanation and Ilustration D—
Num Gmosw ot only the enhanced rate of intevest becomes by a
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mere arithmetical caleulation a fixed sum at the time
the contract is sought to be enforced, and thus become
the “ amount to be paid in case of such breach ”, but
that such a stipulation would clearly come in the words
in the section or if the contract contains any other
stipulation by way of penalty.

Therefore the contention that the Kaplanation and
the Illustration referred to above do not apply to the
present case, inasmuch as the kebuliyaf in question
(Ezhibis 5) is dated 19th April, 1895, that 1s to say,
much anterior to the amending Act of 1899, has no
force in it. No doubt, upon a plain construction of
the clauses in the aforesaid Faduliyat it will be manifest
that the primary contract is to pay interest at 1 per
cent. per mensem. It is only in case of default for
successive four kists in a year that an increased rate
of interest, namely, Rs. 3-2-0, from the date of default
is payable. This increased rate of interest is to come
into operation only when a breach will be committed
by the debtor in the primary agreement adverted to
above. Therefore, to my mind, it appears that the
vrimary contract between the parties is to pay interest
at the rate of 1 per cent. per mensem and the secondary
contract, depending upon certain events, is at an
erhanced rate of Rs. 3-2-0 per cent. per mensem.
Section. 74 does not make a distinetion between
a primary and a secondary contract, but such a dis-
tinction seems to have been maintained and recognized
in the various cases referred to in Muthukrishna
Iyer v. Samkaralingam Pillat (). Under the section,
a stipulation for an increased rate of interest from the
date of default may be a stipulation by way of penalty
irrespective of whether the stipulation happens to be
the primary or the secondary contract. I have already
observed that this Explonation was added in order to
remove :any doubt as to the increased rate of interest

) (1915 L LB % Med, 299, B, B,
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from the date of default being not considered as a penal

clause, for an increased rate of interest prior to the  '**
date of default was unquestionably always deemed t0 Dpavesons
be a penalty. I have therefore no doubt in my mind Nurz Guosz
that the increased rate of interest, ¢.e., Rs. 3-2-0 per Shtomm
cent. per mensem, stipulated for in clauvses 11 and 18 Nux
of the kabuliyat is a penal clanse. The view is Paoer.
supported by the authorities, both English and Indian,
referred to in detail by the Full Bench of the Madras

High Court in the case of Muthukrishng Iyer v. San-
karalingam Pillai (Y). Upon a true construction of

the section I have also arrived at the same conclusion,

viz., that a stipulation as to increased rate of interest

such as the one we are considering is a penal one. But

that does not determine the question in hand. The

section in the Eaplanation does not straight away dis-

allow all stipulations for compensation in the shape of

fixed amount or an increased rate of interest agreed

upon to be payable in case of breach of contract. The

section only makes such stipulations penal and
empowers the Court to rip up the agreement between

the parties and to award such compensation as the

Courts consider reasonable in the circumstances of the

case, not exceeding the increased rate of interest agreed

to between the parties. The contract between the

parties fixes the limit beyond which no compensation

can be allowed. But the Court has power to reduce

the compensation mentioned in the agreesment of the
parties. - Weare relieved in this case from considering

the question further from any other point of view,

There is no suggestion that the contract was arrived

at on account. of undue influence,. coercion or compul-

sion, misunderstanding or misrepresentation. It.is
admitted that the contract was willingly entered into.
between the parties.. The simple question therefore

is whether in this record there is sufficient material Tor’

us:to hold:that the compensation named in the written:
agreentent of the parties; namely, the enhanced/rate-of
interest of Rs. 8-2-0 per cent. per mensem, £

) (1918) L. L K. 26 Msd, 29, B.B,
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date of default is not a reasonable compensation. The
parties have left the point altogether in the dark; no

Narz Grosz eVidence of what is the prevailing rate of interest in
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T 1694,
June, 19.

contracts of this kind has been adduced, nor has any
evidence been given as to what is the reasonable com-
pensation ordinarily allowed in the vicinity in respect
of defaults committed by a debtor in not punctually
paying the amounts of rents and royalties mentioned
in the lease. We cannot, therefore, in this case regard
the plaintiffs’ claim for increased rate of interest as
unreasonable compensation for breach of the contract
committed by the lessor.

[ The remainder of the judgment is not material
to this report. The terms on which the appeal was
eventually disposed of, were settled by consent of the
parties |.

REFERENCE UNDER THE INCOME-TAX ACT.

Bejore Dawson Miller, C. J. end Fogter, dJ.
SACHCHIDANANDA SINHA.

V.

COMMISSIONER OF INCOME-TAX,
BIHAR AND ORISSA.*

 Income-tax Act, 1922 (det XI of T922), section £3
““reasonable opportunity’’ . :

Where an order i made by the Commissioner under
‘section 33 of the Tncome.tax Ack, 1922, in circumstances
where he is really exercising the duties of the income-tax
officer under section 23(2) and is, in effect, calling upon the
assessee to give evidence to support the original return made

~ by him, sufficient times should be given to the assesses to
“afford him . a reasonable , opportunity of placing his case*

befora the Commissioner. - In the.present case a week’s time.
was held to be insufficient. ‘ o

| * Migellaaeons Judicial Coss No. 31 of 1908,



