
REFERENCE UNDER THE COURT-FEES 
ACT, 1870.
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Before Jwala Pmlad, J .  

NEKO TEW AEI
______ _ V.
March, H. KISHU]^ PKASAD PANDEY./*

Court'Fees Act, 1870 {Act VII of 1870), Schedule 11, 
Article 17 j  'iection 7(iv)(c)—Suit for dedamtion mid interim 
injunction—injunction granted and suit decreed—appeal from  
decree granting the declaration, court-fee -payable on memO’̂ 
randum of.

Where plaiutit! sued for a declara'tiou and for cx>nsequen- 
tial relief in the form of a temporary injunction pending the 
disposal of the suit, and the injunction was granted and the 
suit decreed, held, in an appeal by the defendants from th(s 
decree awarding the plaintilis 'the declaration prayed for, that 
the court-fee payable on the memorandum of appeal was 
Bs. 15 only under Schedule II , Article 17(vi),̂  of the Court- 
Fees Act, 1870, as amended by the Bihar and Orissa Court- 
Fees Act,̂  1922, although the value of the subject-matter of 
the appeal was Es. 4,305/2.

Kishun Dut Misir v. Kasi Pandeyi^), and Eup Ghand 
V. Fateh Ciumd{^}, applied.

Ghethru MaJito v. Khaja Muhammad Karim Nawab(^}, 
Secretary, of State for India v. Baswa Singh{ )̂,  ̂ Racha'ppa 
Suhrao Jadhav Desai v. Shidappa Venkatrao Jadhav Desai(5), 
Raj Krishna Dey v. Bipin Behari Deyi^)  ̂ Sahib Ditta v. 
Narinjan DasC), Shama Pershad Sahi y. Sheoparsan Singh{^), 
VmaiulBatul v. Mauji Kmr{^), Boidya Nath Adya v. Makhan 
Lai A dyam , M. Azimuddin Sahih v. S, E. S. Kadir^a 
RowtherQ-^ and Vaohhani Keshahhai y. Vac%hani 'Manhlhd 

referred to.

* Stamp Reference.
(1) (1920) 5 Bat. L. ,J. 465. (7) (1912) 15 Oas. 272.
(2) (1911) I. L. R. 33 All. 706. (8) (1920 5 Pat. L. J . 394.

,■(8) (1919) 4 P&t. L, J . 297. (9) 1907) 6 Cal. L; J . 427,
(4) !1912) 17 Ind. Gas. 764. (lO) (1890) I. L. R. 17 Cal. 680.
5) (191849) 46 X  A. 24. (nj (1918) 43 Ind. Oas. 995.

ifsj h'%. R. 4a, 0al 24§, (12) .(1909) I. L. R>53 Bom. SOT.



Appeal by the defendants. 1924.
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This was a reference by the Taxing Officer mder Nbko 
the Court-Fees Act, and the question raised was 
whether the memorandum of appeal in the present case

taxable under the Court-Fees Act, under pbasad 
Schedule II , Article 17, or section 7, clause (w){c), of 
the Act. Under the former, the defendants Nos. 15 
to 21, hied the memorandum of appeal on a court-fee 
of Rs 15. They ^̂ ere aggrieved by the decree passed 
by the Court below in a suit by the plaintiffs-landlords 
for a declaration that the lands in suit were the hakasht 
lands of themselves and of their cosharer-defendants.
The reliefs claimed in the plaint were as follows :

(1) On consideration of the facts set fortti above as also of the fact 
that defendants Nos. 1 to 5 and 15 to 21 acquired no hashfkari rigK to 
the lands entered in Sehedvdes Nos. 4 to 8, below, by virtue of the pur
chase alleged by them as referred to above; that d.efendant9 Nos. 1 to 6 
have no right to or possession over the lands mentioned in Schedules 
'Nos. 4 and S ; that the father of defendants Nos. 1 and 2 and defsn.'dan.t 
No. 3 are mere farsidara of defendants Nos- 6 to 14 who are in possession 
in their stead, a declaratory decree may be passed by the Court in favour 
of the plaintiffs to the effect that the lands set out in Schedules Nos. 4 
and 5 are not the ItasM lands of defendant Nos. 1 to 6, that the lands 
mentioned in Schedules Nos. 6 to 8 are not the 'kas'hi lands of defendants 
Nos- 15 to 21 and that all those lands being as they are the waWks' lauds,
^erait md. halfmhi are fit to be partitioned in, the said partition case.

(2) An injunction may be issued by the Court: for the stay of the 
hativara proceedings and it naay be ordered that until the disposal of 
this suit the parties should not proceed with the hatwdra, case-

(5), Costs in Court with interest may ba.awarded-
{i) Any other relief to which, in the opinion of the Covirt, thf 

plaintiffs be deemed entitled, may be awarded to them.

In paragraph 18 the plaintiffs valued the relief 
No. 2 for injunction at Bs. 500 for the purpose of 
court-fee and paid a court-fee of Rs. 87-8-0 with' 
res|>ect thereto. They also paid a court-fee of Rs. 10 
in respect of relief Ko. 1 for a declaratory decree.
Thus they paid a court-fee of Es. 47-8-0, The value 
of the suit for the purpose of jurisdiction was stated 
to be Rs, 13,000 which represented 11-annas share o f 
the plaintiffs in 132'5 highas. On this valuation the; 
plaintiffs were called upon in the trial Court pay 
an ad valorem court-fee which they did



1924. A temporary injunction was issued during the trial of 
' Nekô  the suit. The decree was passed in the following 
Tewabi terms .■

“ Suit be decreed with costs. Disputed lands are declared to be 
isHtriT 7nuliks and should be partitioned as such.”rBASAD .

Pandbt. -pije terms of the decree exactly agreed with those set 
forth in relief No. 1 of the plaint, which the 
Subordinate Judge had held to be a purely declaratory 
relief,

Against this decree two appeals were preferred : 
one by defendants 1 to 5 and the other by defendants
15 to 21.

Janali Kishore, for the appellants.
Sultan Ahmed, Government Advocate, for the 

Crown.
JwALA P rasad, J .  (after stating the facts, as set 

out above, proceeded as follows)

We are concerned with the appeal of defendants'* 
Nos. 15 to 21 only. The appellants are interested in 
some of the lands covered by the suit, and their appeal 
is confined to those lands only. The appeal is directed 
against the declaration made in the decree referred to 
above, and the appellants pray that it be declared that 
the lands claimed by the appellants are their hasht 
lands and that they are not the farzidars of the 
plaintiffs.

The temporary injunction as a consequential relief 
prayed for in the plaint was granted during the 
pendency of the suit and lasted till the termination 
of the suit - It  has now ceased to exist and is no longer 
the subject-matter of contention between the parties.
; _ The appellants valued the appeal at Es. 4,305-2-0 

being the price of 44 highas  ̂ the.subject-matter of the 
appeal, and paid a court-fee: of' Bs. 15 “ under 
Schedule II, Article 17, clause {viy’ of Act VII of
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The Stamp Reporter reported tliat the memo
randum of appeal was insufficiently stamped by 
■Rs. 337-8-0. The Taxing Officer ha.s agreed with the 
view of the Stamp Reporter and has referred the matter 
to me as a Taxing Judge for decision.

The contention in support of the Tiew is that the 
suit against which the appeal has been filed was a suit 
for a declaratory decree flus consequential relief, and 
although in the appeal the relief is only a declaratory 
one the court-fee must be levied upon the reliefs sought 
in the plaint, and not upon the reliefs sought in the 
appeal. Accordingly, it is said that the court-fee 
leviable on the memorandum of appeal should be 
ad valorem under section 7, clause {w){c), of the Court- 
Fees Act, that is, for a declaration with consequential 
relief, and not Rs. 16 only which the appellants have 
paid under Article 17, clause (5), of Schedule I I  of 
the Act, although the relief in the appeal is only for 
a declaration.

It  is conceded that the view is opposed to 
authorities; for instance, vide Uu'p Chmid v. FateJi 
Chand 0 .  I t  is, however, contended tha.t the view 
taken in those cases is not correct and is not borne out 
by true interpretation of the relevant provisions in the 
Court-Fees Act and a plain reading of Article 17, 
Schedule II ,  referred to above and relied upon by the 
appellants. That Article says:

"  Plaint or memorandmii of appeal or cross-objection in eaeli of the 
follo'W’ing s u i t ,

(j) to alter or set aside a summary decision or order of any of the 
Oivil Courts, not established by Letters Patent, or of any 
Eevenue Court;

(«) to alter or cancel any entry in, a re^ster of the names of 
proprietors of revenue-paying estates;

(Hi) to obtain a declaratory decree where no consequential relief 
is prayed;

(t'o) to Set asida an award;
(v) to set aside an adoption..
(ui) Every other suit vliere it is nob possible to estimate at i  

naioney-Talua the subject-inattar in disputa, and fwhi® 
is not otherwise provided for by this Act'” ; ,

1934.

Nsko

T e 'WA.1,1

V.

Kishuk
P r a s a b

P andey,

JWAtl 
pBASAn, J.

(1) (1911) 11/ .  B. ^  All 705/



The contention is that the Article will apply only 
Neko to a memoxandum of appeal in the suits of the nature

tewabi mentioned in the aforesaid clauses of the Article; for 
instance, the Article will apply to a memorandum of 

Prasad in a suit to obtain a declaratory decree “ where
pandez. no consequential relief is prayed (clause 3); but where 

the suit is for a declaratory decree and consequential 
j  relief the memorandum of appeal from a decree in that 

suit will not come under the Article although the relief 
in the appeal may be only to obtain a declaratory decree 
and no consequential relief is prayed. In short, it is 
said that the reliefs in the plaint, and not the reliefs 
in the memorandum of appeal, will determine the 
clause under which the court-fee is to be levied.

It is said that the suit in the present case was 
a suit to obtain a declaratory decree where consequen
tial relief was prayed for and consequently the suit 
did not come under clause (8) or clause (6) of Article 17, 
but it came under section 7, clause (iv){c), of the Act. 
This section reads as follows :

“ The amount of fee payable in suits to obtain a declaratory decree 
or where consequential relief is prayed shall be computed acoording to 
the amount at which the relief sought is valued in the plaint or memoran
dum of appeal. ’ '

It is said that the suit unquestionably came under 
this clause and hence the amount of fee payable in the 
appeal should be computed according to the amount at 
which the relief sought was valued in the memorandum 
of appeal. It seems to be a very plausible argument, 
hut it is difficult to give practical effect to it. 
Conceding that section 7, clause applies to the
memorandum of appeal in the present case, the 
question is how the amount of; the fee payable upon 
the memorandum of appeal should be computed. The 
suit was to obtain a declaratory, decree where 
consequential relief was prayed. The consequential 
relief  ̂was a prayer for a temporary in|unCtioh 
directing that the partition of the property should, not 
take place during the pendency of the suit. Where 
in a declaratory suit consequeiitial is sought.
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it is the value of the consequential relief that 
determines the duty to be levied upon the plaint. There 
is no dispute as to this, and in fact it is concluded by Tewam 
authorities. I  need not discuss in detail the following ®* 
authorities cited at the Bar : [Chethm Mahto v. Khaja  
Muhammad Karim Nawab 0 ,  Secretary of State for pandet. 
India v. Basawa Singh (2), Racha'ppa Suhrao Jadhav 
Desai v. Shidafpa Venkatrao Jadhav Desai P), Raj 
Krishna Bey v. Bipin Behari De'y (4) and Sahii 
Ditta V. Narinjan Das (5). Most of these authorities 
were considered by this Court in the case of Shama 
Per shad Sahi v. Sheoparsan Singh (̂ ), and it was 
there laid down that where consequential relief is 
sought the plaintiff is bound to fix a reasonable 
valuation upon the consequential relief. Reference in 
this case has been made to the cases of Umatul Batul v.
Nauji Kuari^) and Boidya Nath Adya v. Makhan Lai 
A. dyOi ( )  •

In the case of -M. Azim.uddin Sahib v. S. E.
S. Kadirsa Rowther p), it was held that in a suit for 
declaration and for injunction as a consequential relief 
the plaintiff is entitled to value the injunction alone 
for the purpose of jurisdiction and court-fee, and the 
declaration and the injunctions are not to be separately 
valued. Therefore in acting under section 7, 
clause {iv){c), the court-fee will be payable upon the 
value of the consequential relief. In the present 
appeal no consequential relief has been sought. 
Therefore the appellants cannot be required to value 
the relief which they have not at all asked for, and 
consequently no court-fee can be paid upon an 
imaginary relief. Therefore, although the suit 
originally came under section 7, clause (i'y)(c), its 
nature changed after the relief for injunction ceased

(1) (1919) 4 Pat. L. J . 297. (6) (1912) 15 Ind. Oas. 272.
(2) (1912) 17 Ind. Gas. 764. (6) (1920) 5 Pat. L. J . 394.
(3) (1918-19) L. E. 46 I. A. 24. (7) (1907) aCal. L. J . 42 t ■
{i) (1913) I  L. B. 40 Oal. 245' (8) (1890) I. L. B. 17 Oal. 6^,:,

if) (1918) 43 Ind. 99S. -

V 0£. I I I .]  PATNA SERIES, 646



.... 1924. to exist. Hence the aforesaid provision will no longer
Neko ■ ^PPV- rid of this difFiciilty, the learned

teVa.ri Government Advocate says that it is in the abrsolute 
V- discretion of the appellants to value the relief in any

arbitrary value
p̂ My. lipoii the relief under section 7, clause (iv){c), and relies 

upon the cases of M. Azimuddin SaMh v. S. /?. B.
Rowther (i)' and Yaclihani KashaMai v. 

nwAB, . Yachhani Ncinhha Bam ji 0 .  Be that as it may, the 
consequential relief no longer exists and hence a non
existent relief cannot be valued. The suggestion of 
the learned Government Advocate does not at all solve 
the difficulty. The meraorandum of appeal, therefore, 
is incapable of being dealt with under section 7, 
clause {i'o){c).

The learned Government Advocate then suggests 
that the court-fee payable on the memorandum of 
appeal should be calculated upon the value of the 
subject-matter in dispute and ad valorem  ̂ court-fee 
should be paid under Schedule I, Article 1, of the Act. 
That Article is fo.r the purpose of determining the 
amount of court-fee payable after the pecuniary 
valuation of the suit or appeal is determined. The 
pecuniary valuation is determined by reference to 
section 7 and by finding out under which of the clauses 
in that section the particular plaint or memorandum 
of appeal would come. The suit was for a temporary 
injunction as a consequential relief. The injunction 
was sought for pending the disposal of the suit and 
was granted at an early stage of the suit. Thereafter 
the suit was. reduced into a mere suit for declaration 
and it was tried as such with the result that the 
declaration was given in favour of the plaintiffs. 
Therefore at the stage when the plaintiffs filed their 
memorandum of appeal they appealed against the suit 
in which declaration without consequential relief was 
prayed. The nature of the relief .sought may va-ry, 
a& in this ease; at the stag0 when the 'appeal is
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preferred, and the court-fae levia-ble will be upon the 19@4, 
altered relief in appeal [vide Kishm  Dut Misir y .
Kasi Pandey 0 ,  where the suit for possession, pure tbwabi 
and simple, was decreed, but a condition was imposed 
in the decree that the plaintiff should pay off all incum- 
brances on the property]. The plaintiff obtained 
possession of the property, but appealed, against the 
condition as to the payment by him of all encumbrances 
on the property. It was held that he was to pay court- 
fee upon the value of the encumbrances as that was the 
relief sought for in the appeal. The appellants in 
the present case only want in appeal a declaration 
without any consequential relief, and, I  think, in the 
circumstances the suit should be treated as falling 
under Article 17, Schedule I I  of the Act. The 
arguments against the view are not convincing enough 
to entitle us to alter the prevailing practice or to go 
against the weight of authorities in the other High 
Court. The learned Vakil on behalf of the appellants 
presses for his costs on the ground that the learned 
Government Advocate has opposed in this case.
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REYISrONAL ORIMINAL.

Before Adami and Bucknill^ J J ,  

RAMESHWAR SINOH
V. im.

KING--BMPEB0:E.  ̂ Maimh,9S.
Peml Code, I860 (Act XLV of 1860), aeatiord 116 (mi 

161—Attempt to hrihe, xuhftker offer mnounU to.
A mere offer to pay illegs.1 ?!,' publî J

servaiit, although ^5 money m Mhes is
produced, araniint« to an attempt to ferih&.

*  Orminal lUvision No. 126 ©f 1§84, from » ditoisi<m W. H-- 
Boyce, Esq., i.e.?;,. Sessiona Ju^g® ©f Bhafa.lpoi’,  i3at«d th» F»lnraaay;
1924.

(1) (1920) 5 Pa-t. L. X 4SS.

10


