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Before Das -and Ross, J.J.
SHEIKH QAMAR HASAN
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Estates Partition Act, 1897 (Bengal Act 1 of 1897),

« sections 7 and TT—private partition—certain londs left ijmal—
whether a subsequent collectorate partition is barred.
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Where the parties were in separate possession of certain
lands by private arrangement and admittedly a large area
remained zjmal, and the question was whether section 7 was
a bar to a Collectorate partition, held, that section 7, Estates
Partition Act 1897, contemplates a complete partition, and in
view of the outstanding ijmal property, it could not be said
that there had been a complete partition of the lands of tha
estate by private arrangement. It might be that section 7
does not require that all the lands of the estate should have
.been divided, but at all events the division by private arrange-
ment must.have been substantially of the whole estate.

Shah Tajammul AL v. Mussod AL(), followed.

field, also, that the opinion of the Revenue-authorities

within whose special jurisdictiun the partition of estates rests

. i entitled to all respect and the civil court will not interfere

with the decision of the Revenue authorities except on the
clearest y roof that that decision is wrong.

Appeal by the plaintiffs.

This was an appeal against a decree of the
Subordinate Judge of Saran in a suit brought by the

~ plaintiffs-appellants for a declaration that mahal.
‘Bhawarajpur, Belahi and Mohsilpur, fauzi No. 63,
in the district of Saran had already been privately and

I Abpéﬂ from Original Decree No. 131 of 1921, from & decision of
yli,gthahmud Hasam; Subordinate Judge of Baran, debed the 28tk Februury,

(1) \80) 8 Ind. Cas. 776,
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regularly partitioned with the consent of all the
proprietors and that the defendants had no right to
get a fresh partition made and that the dismissal of
the plaintifis’ petition objecting to the making of
a fresh partition by the Collectorate was illegal and
that the patti formed by partition and allotted to the
plaintiffs conld not be partitioned afresh by the
Collectorate.

The plaintiffs’ case was that long ago fauzi No. 63
was privately partitioned so far as culturable lands
were concerned, and that 284 bighas of saltpetre lands,
tank, river, efc., which were not capable of being
partitioned, were left ijmal; that four paftis were
formed—paiti Madar Baksh 4-annas, patti Mir Al
and Waris Ali 4-aunas, paiti Didar Baksh, Wazir Ali
and others 2-annas, and pettt Teg Ali and Eyad Ali
4-annas—making in all 14-annas, of which it was said

“tauzi No. 63 consisted, the other 2-annas of the mahal
being tauzi No. 62. In 1832 the proprietors applied
for a partition by the Collector and an amin made
a regular survey of all the patéis and prepared a khesra
which was accepted by all the proprietors. But on
account of some technical defect the partition case was
dismissed in 1841 and the fawzi was not separated,
but the proprietors continued to be in possession of
the lands in their respective pattis while the ijmal
lands remained joint. The two 4-annas pattis Madar
Baksh and Teg Ali and Eyad Ali subsequently became
united in a single proprietor so that there were then
three pattis of 8-annas, 4-annas and 2-annas in the
separate possession of their owners. It was said that
in the settlement proceedings of 1895 khewats and
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khatians were prepared patts by patii. The plaintiffs -

were the owners of the 2-annas patéi which consisted
~of 290 bighas 11 kathas and 11 dhurs of land. The
defendants Nos. 1 to 6 and No. 9 applied to the
Collector for a fresh partition and the plaintiffs’
- objections under sections 7 and 77 of the Estates

Partition Act (Act V of 1897) were rejected by the =

Revenue Officers.
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The defendants denied that all the lands of tauzi
No. 63 were privately and regularly partitioned. Tt
was said that the batware proceedings referred to in
the plaint were not given effect to and remained
incomplete. The rvecord-of-rights showed that a good,
deal of abadi and other lands from which income was
derived was in joint possession of all the proprietors
and that, therefore, the plaintiffs were not entitled
to the benefits of sections 7 and 77 of the Estates
Partition Act. It was also alleged that different
proprietors had kept different lands in their occupatior
simply for convenience of cultivation. The Subor:
dinate Judge found that in the batware of 1832 the

‘shamilat lands were 263 bighas 18 kathas and 16 dhurs,

1

but that the arcas given in the cadastral survey and
revisional survey were different, and that it was not
clear whether the partial pattibandi of tauzi No. 63
was in respect of lands or temants. He held thatf
section 7 of the Estates Partition Act was not a bay
to the partition. He gave a modified decree to this
extent that the parties were in separate possession of
certain lands regarding which he made a suggestion
that this fact might be taken into consideration as far
as possible in affecting partition.

Saroshi Charan Mitter, for the appellants.

Laochwi Narain Sinha, Jadubans Suhay, Parmesh-
war Dayal, Syed Ali Khan and Hareshwor Prasad
Nirha, for the respondents.

‘Ross, J. (after stating the facts, as set out ahove,
proceeded as follows) :—

~ The question for decision is whether the lower
Court’s. interpretation of section 7 of the Estates
Partition Act of 1897 is correct. That section lays

down: } . Y
" Where the lands of an estate have been divided by private arrange-

ment formally made and ‘agresd to by all the proprictors, and each
proprietor has, in pursuance of euch arrangement, taken possessoin of:
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separate lands to be held in severalty ns representing his interest in the
estate no pavtition of the estate shall be made under this Act except—

(@) on the joint spplication of all the proprietors, or
{b) in pursuance of a decree or crder of g Civil Court.”

The Revenue ‘Authorities, within whose special
jurisdicticn the partition of the estates rests, have
Dheld the view that this section is no bar to a Collectorate
partition. That opininn is entitled to all respect and
the Civil Court will not interfere with the decision
of the Revenue Authorities, except on the clearest proof
that that decision was wrong. Tt was held in Shah
Tajammul Ali v. Mussod Ali (*) that section 7 con-
templates a complete partition. Now, it is admitted
that an attempt was made tc have a complete partition
hetween 1832 and 1841 which was not carried out.
Tf there had heen a complete private partition hefore
that date it is difficult to see why, if all the proprietors
joined in seeking a Collectorate partition, the proceed-
ings should have heen left incomplete. Tt is admitted
in the present case that a large area of 284 bighas was
left ijmal. This area is practically as large as the
2-annas patti of the plaintiffs; and, in view of this
outstanding ijmal property, it cannot, T think; be said
that there has heen a complete partition of the lands
of the estate by private arrangement. It may be that
section 7 does not require that all the lands of the
estate shonld have been divided. but at all events the
division hy private arrangement must have been
substantially of the whole estate. In view of the
comparatively large area that was left undivided, some
of which is rent-producing land, T do not think that
it can be held that the Revenue Authorities were in
errc;r in holding that a Collectorate partition could be
made. '

T would, therefore, dismiss this appeal with
costs. ' i ‘

Dasg, J.—1 agree. o
| » - Appeal dismissed.
() (1910) § Ind. Cas. T7. -
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