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been practised on the Caleutta High Court. It is well 1924
established that parties, whose rlo'hts are interfered —g
with by having a receiver put in their way, may, O Cowprusy
making a proper application to the Court appointing v.
‘the receiver, obtain all that they may justly require. L%i;ﬁﬁ‘“
As Sir John Woodrofle points out in his valuable work o
on Receivers : Dss, J.

“ The Court has the power and will always take care to give a
party who appl es in a regular manner for the protection of his rights.
the means of ohtaining justice, and will- aven assist him in as,sertm"
that right sand having the benefit of it

I would allow the appeal, and set aside the order

of the learned Subordinate Judge. The appellant is

entitled to his costs both in this Court and in the Court

below.  The cross-appeal is dismissed. Let the
earing of the suit be expedited.

Ross, J.—I agree.

| ‘ Appeal allowed.
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Before Das and Ress, J.J.
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Hindu  Low—Impartible estate—unrealized arrears of

rrnt, vight to—Transfer of onperiJ Act, 1882 (det IV of
1882), section 36.

The right to recover arrears of rent which fall due during.
the lifetime of the holder of an impartible estate but which

ars not realized by such holder, passee to the latter’s heirs and
not to the person who succeeds to the estate.

Ag between the heirs of the last holder of the estate and
the person who steceeds to the estate, rent ia deeme‘d, 50

R peal from Original Decree No. b4, of 1921, from 2 demsiu"‘""nf b
Em;enfm Tonar Ghoth, Subordinet Tudge. of - Dhanbad, dated the X
- Brsjendin, Ko -tk
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1824 acerne from day fo day and to be apportionable accordingly

S e ¢ . . the davs s inted f t )
‘omers Daoy D0 to be payable on the dayvs appointed for the payment

. thereof.
SgeE “ )
Sxgm S Appeal by the defendants.
Ppasii The facts of the case material to this report were

as follows :—

One Raja Durga Prasad Singh, heclder of the
impartible Jharia estate, died on the 16th March, 1916
corresponding to 24th Phagoon, 1322, leaving behind
him his widowed Ranees and the plaintiff-respondent
who was the reversioner. According to the custom of
lineal primogeniture prevailing in the Jharia Raj
family the plaintiff succeeded to the impartible estate
left by the laté Raja  The defendants were persons.
who had taken settlement of the underground coal-
mining rights in some 500 bighas of land in the estate
from the late Raja Durga Prashad Singh. The rents
and cess were payable in two equal instalments in
Assin and Chait. .

The plaintiff brought the present suit for the
vecovery of the royalty-rents, cess and interest from
Chait Kist, 1317, to Chait Kist, 1326, deducting the
amount paid from time to time during this period by
the defendants. The amount in suit included the
arrears that accrued due during the life-time of the

~Jate Raja. The Subordinate Judge before whom the

“suit came up for decision allowed the claim of the
plaintiff in so far as it related to the arrears of rent
which had accrued due during the life-time of the late
Raja.  The defendants appealed to the High Court
against the decree of the Subordinate Judge.

K. P. Jayaswal (with him B. N. Mitter), for the

- appellant: (1) The estate which the late Raja Durga
Prashad Singh held was an impartible estate, the in-
come of which was the self-acquisition of the late Raja.
The plaintiff has come in as a reversioner and holds

- the estate now. The late Raja died leaving widows
who, under the Hindu Law, are his heirs. The arrears
of royalty-rents, accruing due during the life-time of
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the late Raja, will be his personal property, and, as

such, will go, after him. to his heirs, and not to the ,;

present holder of the impartible estate. Even if he
mixed up the two funds, unless there was any intention
on his part to incorporate his self-acquisitions with
the estate, the Income remains his self-acquired
property. The decision of the Judicial Committee in
Rani Jagdambe Kumari v. Wazir Narain Singh (1)
is the latest authority on the point. I also rely om
Parbeti Kumuri Debi v. Jagdish Chunder Dhabal (%)

(2) The rent kist is to be split up with reference
to the date of the death of the late Raja, as rent acerues
from day to day. See Halsbury's Laws of England,
Vol. XVIII, page 482 and Transfer of Property Act,
section 36.

Noresh Chondra Sinho (with him Bindeshwari
Prasad and B. B. Ghosh). for the respondent : (1) So
long as rents are not realized they are not separated
from the estate. They are, as it were, attached to the
estate.  Rani Jugdamba Kumari v. Wazir Norain
Singh () is distinguishable, inasmuch as it does not
relafe to nnrealized rents. :

- (#) Rent becomes due on the last day of the &ist.
English law on the point dees not apply. |

S AK

Das, J.—The only question in-this appeal is
whether the plaintiff is entitled to that portion of the
rent which acerued due in the life-time of the late Raja
of Jharia. The late Raja died on the 16th March.
1916, leaving three widows and the present plaintiff
who succeeded to the estate by vight of survivorship.
It has been held by the Judicial Committee that the
produce of an impartible estate does not necessarily

* belong to and form an accretion to the original praperty. .
In this case we have no evidence that the late Raja’

() (1928) T L R 2 Pat. 319; L R. 60 Tnd, A 1, B.
(81 (1902} L. L. B. 28 C. 433, B B

1924.
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treated the produce of the estate as an accretion to

szamws D the estate. That being so, prima facie the plaintiff

o
Snn

PraszAD
Sigen.

Das, J.

is not entitled to rent which accrued due in the life-

time of the late Raja.

Snnx  SHIB

It was, however, contended on behalf of the
respondent that unrealized rents cannot be regarded as
a self-acquisition as they still adhere to the estate.
T am unable to accede to this argument. Rent which
hias become due is produce of the impartible estate
whether that produce has actually come into the hands
of the owner or pot. T can make no distinetion
between realized rent and unrealized rent in this
respect.

It was next contended that the defendants paid
some of the arrears and therehy acknowledged the
plaintiffs’ title to recover these arrears  There is no
substance in this argument. The rent receipt,
Eahibit 4, no doubt shows that certain rent paid by
the defendants was appropriated by the plaintiff to
arrears bt this does not establish that the defendants
acknowledged the right of the plaintifl to collect the
arrears. Even if they did, that cannot take away
their right to contend row upon the decision of the
Judicial Commitfes thai the plaintHl i not entitled
to the arvears which aceraed due in the life-time of
the late Baja.

Lastly, it i3 contended that assuming that the
plaintiff is not entitled to rent up to and including
the dssin kist, 1322, he is. in any event, entitled to
the Chait kist, 1322.  As T have said, the late Raja
died on the 16th March, 1916, which corresponds to
the 24th, Falgoon, 1322.  The rent is payable in two

Fists, Assin and Chait. Tt is obvious that the plaintiff

is not entitled to the Asein kisz, 1392  Mr, Noresh
Chandra Sinhe’s contention is that rent does not accrue
from day to day and that the Chatt kist accrned due

m Cheit when the plaintilf succeeded to the estate.
He accordingly argues that the plaintiff is entitled to
the Chait kist of 1322 b wy opinion this argunent
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is not correct. Under section 36 of the Transfer of 1924
Property Act, rent, upon the transfer of the interest y, v\ Dot
of the person entitled to receive rent, is deemed as .
between the transferor and transferee to accrue from _ Swsz
day to day and to be apportionable accordingly but e, S
to be payable on the days appointed for the payment Swem.

thereof. Tn other words, the Chait kist, thongh pay-

able in Chait, must be deemed to accrue due from day Das.
to day and to he apportionable accordingly.
The result is that the plaintiff is not entitled to
any rent up to and including the 24th Falgoon, 1322.
The decree passed by the learned Subordinate Judge
must be modified accordingly. The appellant 1s
entitled to the general costs of the appeal but not to
a hearing fee.
Ross, J.—T agree. _
Decree modified.
FULL BENCH.
Before Das, Ross and Kukwant Sehay, J.J.
BALMAKUND MaRWARI -~
. v. s
BASANTA KUMART DASL* Jawnary, 1.

Bestitution—Application for—Iimitation—Limstation Aot
(det IX of 1908), Schedulr 1, Article 181 or 182—Remand—
{ode of Civil Procedurc, 1908 (4cl V of 1908), Order XLI,
1ule 28— Expression of opinion on a point of law-—appeal from
the order on remand—Res judicata.

The question formulated for the decision of the Ful
Fench was: Whether Article 181 ar 182, Schednle I 6f the
Limitation Act, 1908, was applicable to an application for
the exercise of the power of resiitation conferred either by

“#Appeal from . Appellate. Order” No, €5 of :1823,- from. an. ordér. 5f:
Maulavi Najabat Fussain, Subordinate Judge of Purulis,” dated tha'
76th January, 1823, reversing an order of Baby Shem'Marayan-Lal, Munsjf:
of Purulis, dated the 26tk November, 1928L -



