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past po&esbmu but to future })()b&“S‘:lﬂD after Givision
of the property or alteration of the existing conditions.

There isonly one point remaining. It is admitted ;.

by the opposite party that the proceedings were
initiated in respect of 39 bighas and odd and that Lhe
final order that purports to have been passed under
section 145 has reference to 82 bwﬂmo Tt is obvious
that the Magistrate had no juvisdiction to pass suclt
order in respect of land which was not referred to in
the initiatory proceedings.

- For these reasons I would set aside the order cf
the Subdivisional Officer on the grvound that it is an
order which he had no legal authority to pass.

Avawmr, J.~—T agree. |
07'52@7* 8ed asuede.

REFERENCE UNDER THE INCOME-TAX
ACT, 1922,

Before Dawson Miller, C.f. and Jwali Prased, J.

INTHE M ATTER OF K. M. SELECTED COAT COM-
PANY OFP MANBAUM . *

Income-tar  Act, 19224 (Adct XI of 1992), Bection
T0(2)viil) and (x)—""local rate—in 1cspml ofngfiennsea "
meaning of—1I .cpen(hfuw for the purpose of earning profiis,
rof necessarily  voluntury mn(nduwwwbrhar and Qrissa
Mining Scttlement Act, 1920 (B. & 0. Act IV of 1920), ec-
‘Hon 23(N—Tharia Water-Supply Act, 1914 (B. & O. Act V of
1914), gection 45. ‘

A rate on the annual output of 2 mine imposed oh a
\olhcw proprietor under section 23(8) of the Bihar and Orisez

Mining Settloment Act, 1920, by the local Mines Board of
Ije&lth, and o cess in rcqpect of the annmal despatches of
~poal and coke from a mine nnposed on a colliery proprietor
wnder section 45 of the Jharin Water- ‘hlpply Act, 1924, by
Ju Jhmm Water boazd do not fall within sechon 10{2)(@12;)

#Miscellancons Judiclal Case Neoo 77 gf-_l‘JQB._

N kel

1923,

Dergimber $a



296 THE INDIAN LAW REPORTS, [vor. 111,

1923 of the Income-tax Act, 1922, but they do fall within claure
I;Tnm (tx) and, theretore, om_qu be daducted under the latter chuess
Murmme or 30 the purpose of determining the proprietor’s taxable

K. M. . lacome.

SELECTED . o . ! PN
CosL Raju Jyoti Prasad Stagh Deo, In the matber of(1),
LoMeany op chlatmumsh“d ’
MANBH UM,

Such rates being imposed in respect of the annual ou’rpu*i,
and the annual despatches of conl from the mine are not rates
imposed in respect of premises within the meaning A
clause {(vfii).

Taference under the Income-tax ‘Act, 1922

The facts of the case material to this report are
stated in the jhdnmeat of Dawson Miller, C. J.

The assezsee, the K. M. Selected Company paid
a cess under the Jharia Water-bupply Act and a tax
und er the DMlines Board o-“ Health Act, and claimed
thot theee payments were business expenditure o taxes
within the I“i?:hlll“": of clangas (pidd) of section 10 of
IrcoW -tar Ac‘t, 1082, which should be deducted in
g tho profis 'yf the business for the putpose

*m mcfm e-tax.  The income-tax
o adionit the daims and the asseswe
to the Fieh Court under
On this reference—
ea: We areentitled
.,‘,L oi bhm amount we pay m*dm’
section €3 (3 s Doard of Trealth . 4 and
under secticn 45, ¢l wc(/)ci*hctﬂlmn de' Stupply
Act, by virtne of section 19, sub-section  (2),
clanses (vid) and (im) Clause (eidl) refers to “ any
sums patd on account of land revenue, loedl rates or
i*/vmuu“p'ﬂ tares, in vespect of such par t of th@ premises
- as 13 used for the pnmmm of the business.” T submig
that they are clearly local vates and they ave in 1;4)@01;
of  “ premises ” including mines. ‘P remises ' i
used in a general sense meaning *“ land ™ in go ‘m'nl
[Bee Whartow's Low L o icon, 12N ot dition, p(w‘ 687. 7
The method of rating does not matter hectuse s that i

gy

(1) (1821) 6 Pat. L. J. 62, 1.1,

Lﬂm_
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only a methed of calcnlation. The Beneal Y
Act and the Bihar Municipal Act do not apply to
Jharia. -
. [Cumrer Justice: Do thess Acts impose taxes en
nouses and premises ? |
- Yei. When they are imposing taxes under the
Water-Supply Act and the Mines Board of Heaith Act,
they are discharging the functions of a Municipality.
In essence they are taxing the premises, including the
mines. The tazes are on the mines caleulated on the
annual amount of coal raised.

[Chiep JusTice: It is a tax on the owner in
respect of the coal raised. ] |

Every tax is on the owner hut in respect of
premises. Buildings, excavations, machines, efc., arve

covered by the term “ mines” which is defined in

section 3, sub-clause (7) in Act VIIT of 1521

If, however, these rates do not come under
clause (v74i), they should he taken to come under
clause (¢2) mmasmuch as they are expenditure which is
necessary for the earning of my profits. These two
rates are rates for work done for which I must pay for

the purposes of my business. I do my business in the

locality and unless I pay the rates I shall not be allowed
to do my business. If the Crown is going to tax my
profits, it is reasonable that it must make allowance
for what has been spent [see Sanders on Income-Tax,
1st edition, page 917. 1 am forced to pay the sum.

T am not paying the rates out of charity. In the matter,

of Raja Jyoti Prasad Singh Deo of Kashimpur in the
District of Manbhum (1) is distinguishable. There the
¢uestion was whether “ royalties ” came within the
meaning of “business” or * income from other

“sources ~ under sections 9 and 11, respectively, of the

Tneome-tax ‘Act. - Besides this, a public cess was in
ouestion there which is calculated on net profits,
7.e., it becomes a part of the profits, while these tazes

by

(1).(1921).6 Pab. L. J. 63, F.B,

1. ML
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enter the cost of production, they being levied on the

“output, ¢.¢., before profits accrue.-

Moreover, these taxes are paid énly bhecause I carry
on the bhusiness and not on the income. Heye i 1
a. condition precedent to my making an income.
[ cannot sell the coal before I have paid the tax. If
the legislature had taxed my net income, as in the case
of cess, the matter would have heen different.

Section 8§ of the Cess Act stands on a different footing.

Sultan Ahmed (Government 'Advocate), for the
(‘rown: The question is simply whether the allowance
can be made under section 10, sub-section (2),
clanse (viid) or (iz). These taxes, under the Jharia
Water-Supply Act and the Mines Board of Health Act,
are admittedly local rates, but in order that a deduction
could be made, it must be in respect of such part of
the premises as is used for the purposes of the business.
The taxes are neither for the premises, nor any such
part of it is nsed for the purposes of the business.
Theve is no rate levied on the coal which is attached
to the premises.

[JwALa Prasavn, J.: Is it not 4 fax on the
mines ? ]

It is not a tax on the mines. It is & personal tax
in respect of the output of the coal. The expense is
not a business expense, as it is made under compulsion’
of statutes. T rely on In the matter of Raja Jyoti
Prasad Singh Deo of Kashimpur in the District of
Manbhum (1), |

_ [Coer Justice: That cise did not deal with
“ business ” but “ income from other sources.” Tt
is a tax which you must pay for the coal raised and

ot on any ascertained income.}

. ‘The tax is personal in respect of the coal raised,
1t is leviable at the time of despatch, .

(1) (1921) 6 Pat, L. . 62, F.B.
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~ [CuiEr gusTIcE: But the section says expenses %5 .
incurred for the purpose of earning profits. |-

In tem

) . Marree op
The ‘Act will certainly make allowance for the E- I

. . ELECTED
expenses which were necessary for the purposes of g,
earning profits. These rates are an expenditure which Coseaxy or
is incurred after the coal has been taken out and spld. Mawune
The question is whether these rates are such as are
necessary for the earning of profits—I submit, not.
‘It is, therefore, more a matter of interpretation than

a question of law.

Jayaswal,” in reply: See Sanderson’s Book on
Income-tax, pages 87-91, 2nd edition; also Usher’s
Wiltshire Brewery, Limited v. Bruce (). The whole
question is whether the expenses were incurred with
the sole intention of earning a profit. I submit these
local rates were of such a nature. The Act is to be’
construed in favour of the subject. The difference
between the cess and these two taxes lies in this, that
whereas the former is a tax on the profits itself, the
latter are leviable even before anything is earned.

SCAK.

Dawson Mivrzr, C.J.—This is a reference under
section 66 of the Indian Income-tax Act, 1922, for
the opinion of the High Court upon certain questions
- which arise in relation to the assessment of the taxable
- income of the K. M. Selected Coal Company, for the
year 1921-22. The Company is the proprietor of &
~colliery in Jharia and claims that in assessing its
- income for the year in question certain local rates
imposed upon the outturn of the coal in the one case
and' upon the despatches of the coal and coke in the,
other should be deducted from the taxable income urnder
the provisions of the Indian Income-tax Act, 1922:
The question for détermination is whether in arriving
a~the taxable income the local rates, to which I shall
refer in greater-detail presently, canbe deducted ander

s

(1) (1916).A. €, 433(473%
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195.  the provisions of section 10, clause (»iii) or (i), of
mam the Income-tax Act, 1822. Tt is admitted that the
Marmsn ov income payable by the assessee comes under the head
KM of “usiness ¥ within the meaning of scetion 10 and
Coa. . the tax payable in such a case is in respect of the profits
Coxeaxy oror gains of the business carried on by the assessee.
Mamos The section provides hy clause (2) that such profits
Dawsex  OF gains shall be computed after making the following
Muzep, €3 allowances. Then there follow sub-clauses (¢) to (iw)
which include amongst other things certain deductions
in respect of rent for the premises in which the business
is carried on, in respect of repairs in certain cases,
in respect of interest of capital borrowed for the
purposes of the business, in respect of insuljanpe,
repalrs to buildings, plant and machinery depreciation
and other matters which it is unnecessary to enumerate
further. Then follows sub-clause (vfis) which is in

these terms :

(vii),  Any sums paid on accownt of land-revenue, local vates or
municipal taves in respect of such part of the promises as is usod for the
purposes of the busincss.’ ‘

Sub-clause (i) is as follows :

{fz) * Any expenditure (not haing in the wnabure of eapitnl
expenditure) incmred solely for the purposes of eaming such profits
or gains. ‘

The rates in question which it is songht to deduct
from the taxable income for income-tax purposes are
imposed in the one case under the Bihar and Orissa
Mining Settlements Act, 1920, clanse (22), which

“provides that the Board (that is. the Mines Board of
Health for the district, established under the Aect)
shall impose yearly an assessment at rates not exceed-
ing the maximum rates prescribed on all owners of
mines in which are eipployed persons residing in the
Mining Settlement, and all persons who receive any
royalty, rent or fine from such mines, and the agsess-
ment, by clause (3) of the section shall be based.in the
case of owners of mines, on the annual output from
their mines. In pursuance of that section & rate was
imposed upon the assessee in this case upon the annual
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output from the mine. The other tax or rate is that 9%
imposed by the Jharia Water-Supply Act (Bihar and 1y rms
Orissa Act III of 1914) which by section 45 provides Msrree om
that : . K. M.
" There shall be formed a fund to be ecalled the Jharla Water Fund SevzoTap

which shall be vested in the Water Board and there shall be placed fo the cwfff; o
oredlt thereof in the Distriet Treasury or & Sub.Treasury ‘ ———

, ManpmUM.,
(1) the proceeds of a tonnage cess on the anuoual despatches of
cosl and ‘coke from mines ‘ Dawson

Section 54 and the following sections in Chapter VI Mo CJ
make provision for the levy of the cesses there named.
A’ cess under these ssctions was imposed upon. the
assessee in respect of the annual despatches of coal
and coke from the mine. Tt is in respect of these two

rates that a deduction is claimed by the assessee in
this case. ‘

It is admitted that these rates are local rates
within the meaning of clause (2), sub-clause (viii), of
section 10 of the Indian Incomb-tax Act, 1922, but
it' is contended on kLehalf of the Commissioner ¢f
- Income-tax that such rate is not a rate in respect of
such part of the premises as is used for the purposes
of business; that indeed it is not a tax wupon the
premises at all but is a tax levied upon the owner of
the mine in respect not of any buildings or land which
may be described as premises but upon the annual out-
put in the one cass and upon the annual despatches
m the cther and therefore that by no straining of the
language of clause (»¢i7) could you bring the present
rates within the scope of that clause. The duties
leviable under the two Biharand Orissa Acts mentioned
are not, in my opinion, local rates imposed on such
parts of the premises as are used for the purposes
of the business within clause (vii7) of section 10 of
the Indian Income-tax ‘Act, 1922. That clanse
appears to me to contemplate a tax or rate imposed on
the premises in the ordinary acceptation of the word,
‘in.tgi's connection the buildings and land where the
business is carried on or such part thereof as is used
for the purpose of carrying on the business, such as.
-offices, workshops, warehouses, efc., as distinguished,
-from private residences unconnected with the business,
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The levy in such cases where the rate is imposed on
the premises for municipal purposes is generally
assessed on the annual value of the premises and I do
not think it can be said that the word premises includes
the annual output or the annual despatches of coal

Comeany of from the mines.

- MANBHUM.

DawsoN
Miuer, O.d

With regard to the second point, namely, whether
these rates are included under sub-clause (iz) of
clause (2) of the section the case appears to me to
present very much greater difficulty. It must be borne
in mind that in assessing a taxable income derived
under the head of business it is only the profits or
gains of the business that are to be taxed and the
guestion which arises in the present case is whether
these profits or gains are to be arrived at after
deducting the local rates imposed upon the assessee in
the present case. There can be no doubt to my mind -
that from a commercial standpoint these rates imposed
upon the proprietor of the business would be deducted
in the Company’s balance-sheet before any profits could
be shown as the profits of that business. But it is
“necessary to consider further whether the rates in
question can be regarded as an expenditure incurred
by the assessee solely for the purpose of earning such
profits or gains. It is contended on the one hand, on
behalf of the Income-tax Commissioner, that such
expenditure must be a voluntary expenditure incurred
by the assessee solely for the'purpose of making a profit
in his business. It is contended on the other haud,
on behalf of the assessee, that it is not necessary that
he should voluntarily incur this expense if in fact it
is an expense incurred by him in the ordinary course
of making his profits and before such profits can be
ascertained. The case is, to my mind, one nof
altogether frée from doubt. In the case of Raja Jyoti
Prasad Singh Deo (*) the question arose as to whether
cesses imposed on the net annual profits of certain
property could properly be deducted under & similar
clause in the Income-tax Act of 1918 for the puxpose

(1) (1921) 6 Pat. L. J. 62, ¥ B,
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of arriving at the tazable income for the purposes of 1%
income-tax. ‘In that case the Bench, of which I was ~ 1y yme
a member, came to the conclusion, although it was Msrms or
not absolutely necessary for the purposes of that [ M
decision, that road-cess could not be deducted in ~ com
arriving at the profits of a business taxable as income. Coyraxy oz
But the reason why that view was taken was that hefore Mevwso-
any cess became leviable at all the profits in the case of pawson
a business must first be ascertained and that it was Mumzr, CJ.
upon these profits when they were ascertained that

the cess was to be levied and it was upon the same

profits that the income-tax was also to be levied.
Therefore one could not, in arriving at the taxable
amount either for income-tax or for cess, deduct in the

one case cess or in the other case income-tax. The

~ present case however appears to me to present different
features. = The local rates which iteis sought to deduct

in arriving at the amount taxable are not rates imposed

upon the profits of the business. The rates imposed

are tonnage rates upon the amount of coal raised or

the amount of coal and coke despatched and are in no

sense rates levied after the profits of the business have

been ascertained. In fact it is necessary in order to

- carry on this business and. which is important, before

any profits at all can be earned that these rates should

be paid, in other words that the actual coal raised and

the actual despatches made, whether the business shows

a profit or not should bear the burden of the rates
imposed by the local authorities. That seems to me

to take the present case outside the dictum in the earlier

case of Raja Jyoti Prasad Singh Deo (Y). It is true

that in one sense the expenditure is not a voluntary
expenditure made by the assesse¢ for the purposes

of carrying on his business. It is @ local rate imposed

upon him, possibly against his will, but at the same"

time when a person enters into the business of a coal-

‘ming proprietor he knows when he undertakes that
‘énterprise that there will be certain expenses connected

.with ‘the working of the mine which he may, not
woluntarily inour but which still are part and parcel

‘ @Y (1921) 6 Pat. L. J. 63, E.B.
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195 of the working expenses of the mine and connected
v e with the business of the mine and these expenses will
Mus or have to be taken into account before the actual amount
& M of profit earned can be ascertained. Tt does not seem
Gor . to me that in arriving at the profits the expense
Comeaxy orincurred in earning those profits should necessarily be
Mexemost. what may be called voluntary expenses. If in fact
Dawsox the very nature of the business requires that certain
Muren, CJ. expenses should be incurred before the profits can be
ascertained then I think that such expenses can fairly
be said to come within the meaning of sub-section (iz)
of clause (2) of section 10 of the Act as expenditure
incurred solely for the purpose of earning such profits
or gains. In my opinion, therefore, the local rates
which the assessee claims should be deducted from his
taxable income in this case should be deducted before

the assessment of his income is made.

No specific question is formulated for our opinion
in the reference by the Commissioner of Income-tax
but the points upon which he requires an opinion are
clearly indicated and the answers to those points appear
from the judgment just pronounced. T think that the
assessee in this case is entitled to his costs of this
reference. We think that the costs should be assessed
at Ra. 300.

Jwara Prasap, J.—T agree with the conclusions

which have been arrived at by my Lord the Chief
Justice.

APPELLATE CIVIL.

» ‘Before Dawson Miller, C. J. and Foster, J.
1623, NITAI DUTT

2.
Decsmber - SEORTTARY OF STATE FOR INDIA IN COUNCIL.

_ Land Acquisition Act, 1894 (det 1 of 1894),, sections
tnd 54—service of notice on one of three brothers, effect tfe-
;U'Ib‘tﬂ'ci' Judge's order confirming Colleckor's award, uppeak
rom. ' ‘ ' ‘ -
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