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1023, MuLrick, J.—I agree that the appeal should be

“owaarsGecreed.  In my opinion the judgment of‘ the District

sawer  Judge must be read together with thé judgment of

Gobimnsan the trial Court and 1t 1s a reasonable interpretation

poami of the judgment of the District Judge to say that having

regard to the evidence of title given by the plaintiff

Muiueer, J. and the evidence of possession given by both parties

and having regard to the character of the land, the

cenclusion to be drawn is that the plaintiff was in

possession of the land in suit within the statutory

limit. That being so the learned District Judge was

right in giving the plaintiff a decree for recovery of

possession. In my opinion the facts of this case do

‘not bring it within the rule laid down in the Full Bench

ease of Raja Shive Prasad Singh v. Hira Singh (1).

They come more nearly under the operation of the

ginciples laid down by their Lordships of the

Privy Council in Kuthali Moothavar v. Peringeti
‘Kunharanfutty (2).

U ppeal allowed.
LETTERS PATENT.

Before Dawson Miller, C. J. and Mullick, J.
TILAKDHART SINGH

— v

December £, CHATURGUN BIND.*

Bengal Tenancy Act, 1885 (det VIII of 1885), sections
4(3), 5 and 48—O0ccupancy holding, zarpeshgi-mortgage of—
subsequently kabulyat executed by mortgagor in favour of
mortgagee—status of mortgagor.

1023,

Where a raiyat executes an usufructuary mortgage of
his holding and then takes a lease of tle holding from the
mortgagee, he does not cease to be a raiyat holding wunder the
proprietor and is not an under-ratyat.

@) (1921) 6 Pat. L. J. 478, B.B,
2) {1921 L L. R. {;4 Mad. 835 ,L R 48 1. A. 305, -
*Letiers Ratent Appeal No. 18 of 1925,
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Per Mullick, J.——Where a zarpeshgi transaction in
leqpect of a holdm0 is not meraly a contrach for the cultiva-
tion of the land but algo constitvles a real aad valid seowiity
1o the transfevec {or the principal sum advenced by him and
for the interdst thereon, the poesition of the transferee is nos
merely that of a cultivator bub of a creditor holding the land
us soceurity, and, therefore, he is not a reiyat within the
meaning of section 5(3) of the Bengal Tepancy Act. Con-
sequently a person holding under such a zarpeshgidar is nos
an under-raiyal within the meaning of section 4(3), and the
amovnt of rent recoverable by ibe zarpeshgidar is not limited
by section 48, '

Uttam Chandra Daw v Rajkrishne Dalal(l) distinguished.
‘Appeal by the plaintiff,

Suit by an usufructuar"y mortgagee for recovery
of rent from the mortgagor who held the land as tenant
of the mortgagee.

The following are the material portions of the
Bengal Tenancy Act, 1885, referred to in the
judgments 1 —-

S. 4. There shall ho, for the purpose of this Act, the {ollowing
clusses of {enants, namely: . .

(i) 5 B # # #

(%) raiyats, and

() under-raiyats, that is to say, 1enantp holding, whethor mmmedintely
or modiat (\l\, under raiyats ;

8. 5(1). * # % # %

(). Baiyet ' mesns primarily a porsen who bas acquired a vight
to hold land for the purpese of cultivating it by himself, or Ly memhers
of his family or by hired scrvants, or with the aid of partnoers, and includes
also the wuecessors in interest of persons who have acquired such a right.

. - Bxplanotion.~~Whera a tenant of land has the right to bring it umder
cultivation he shall be deemed to have acquired a rth to hold if for: the

1623.

Terarpises

Crazvneuan
Bivp,

purpase of eultivation, notwithsbanding that he usés it for- the PUTPOSE '

of gwthelmg the produce of ik, or of grazing cattle on.it.

{37A parson shell nob e deemed to be a raiyat unle»s he L(nldq Iaml

eithor immediately under. a proprmtor or 1mmedmtely under 8 temue» N

holdet. - e -
T (1)‘(192(1) I. VL. R 47'0&1.':5’77,]‘;@.3; o
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1923, S, 48. The landlord of an under-raiyal holding at & money-rent shali
- 10t be entitled to recover rent exceading the renf which lie himsell pays
TsLAKDIARY Yy more than the following percentage of the same (namely) :—

\(e: . ST ) .
BinaH () when the rent pavable by the under-reiyal is payible under 2

wistered lease or agreement—fifty per cent; and
CHATURGUN o gistered lease or ag Y1 s
Biwn. () In any other case—twenty five per cent.

The facts of the case material to this report arc
stated in the judgment of Dawson Miller, C.J.

"4 bani Bhushan Mukerji and Baikunatha Nath
Mitier, for the appellant.
Jadubans Sahai, for the respondents.

Dawson Miieg, C. Jo—This is an appeal ou
behalf of the plaintiff under the Letters Patent from
a decision of Ross, J., reversing the decision of the

District Judge and restoring that of the Munsif.

The facts” out of which the suit arises arve as
follows : On the 16th January, 1917, Ram Piyar Bind,
the father and predecessor in  intervest of the
defendants, executed a zurpeshgi deed for a term of
nine years, from 1324 F., over 2 lbighas, 7 kathas,
12 dhurs of his occupancy holding in favour of the
vlaintiff in consideration of an advance of Rs. 975.
The plaintiff in lieu of interest on the loan was to enter
into possession and take the profits arising out of the
cultivation of the Iand after paying the proprietor’s
rent amounting to Rs. 16 odd. In the cvent of the
principal sum not being paid off at the end of the term
the zarpesiygidar was to remain in possession upon the
considerations stipulated in the deed until repayment
of the principal in Jeyth of any succeeding year. The
property was also hypathecated to sccure repayment, of
the principal sum advanced if the zarpeshgidar should
be dispossessed. Two days later Ram Piyar Bind
executed a kabuliyat in favour of his mortgagee. This
decument vecites the previous zarpeshgr transaction
and states that the zarpeshgidar has been in possession
of the property and as the mortgagor wished to keep
the property under his own cultivation paying the
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zarpeshgidar Rs. 75-7-0 annually as rent the latter had
acceded to hﬂs request and granted him a simple lease
Pm’ nine years ¢ from 1224 to 1333 F. at the rent named.
The rent so arrived at may be assumed to include the
Jm 16 odd payable to the landlord and intevest|
amounting roughly to 6 fw ccnf on the prmmy“i suml
aud anced. In the year 1919 the rent was in avrears
and Pivar Bind having d: pﬂ he plaintiff instituted the
present suit against his sons, the defendants.

The defendants challenged the genuineness of tha
kabuliyus ancl pleaded j ,ayment of a smaller rent
amounting to Ps. 24-7-0 whmh they contended was all

that was pzimbl according to the survey khatiun.

They further pleadcd that their father was an old man
with a disordered brain and was incapable of under-

standing the terms of the kabuliyat. The genuineness
of the zarpeshgi executed two days earlier was not
challelwed in the written statement.

The Munsif rejected the plea of pavment. Heheld
that the only rent recoverable wag that recorded in the
survey khatian, namely, Rs. 24-7-0, and stated that he

thought the p]am‘mft had succeeded in getting the
Labwlz//at executed but he had great doubb as to the
genuineness of the transaction. It appears that at
the recent revisional survey the assistant settlementi
officer had entered the rent in the record-of-rights as
Rs. 24-7-0 being of opinion that the plaintiff was the
raiyat and Piyar Bind his under-raiyat and that under
section 48 of the Bengal Tenancy 'Act the plaintiff
could not recover from his under-raiyat more than
50 per cent. in excess of the rent payable by him to
his superior landlord.,

The ‘plaintiff appealed to the District J udge who
considered that the Assistant Settlement Officer and
the Munsif had proceeded upon an incorrect applica-

tion of section 48 of the Bengal Tenancy Act and that

13903,
_
Troaxpuan:
Sixaw

.
CrarUeooy
Bixp.

Dawsow
Mirizr, C.Js

Piyar Bind by executing the zarpeshgi did not Jose his
0r1gmal staﬁus of a rai Jat He accordmgly Varled
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1925 the decree of the trial Court and entered judgment for
s the plaintiff- for the amount claimed with costs in hoth

SINGH Counrts.
12

Cmawnavs The defendants proeferred a second appeal to the
R High Court which eame before Ross, J. The learned
_Dawsex  Judee was of opinion that the zarpeshgi deed was both
Muirn, 08 5 Jease and a mortgage and that the plaintiff by this
transaction held directly under the landlord and not
hy way of sub-lease under the raiyat and that Piyar
Bind ceased to be a ratyct az long as the lease was
outstanding against him. He further considered that
the kabuliyat did not create a lease of the raiyati
interest of the land in the original raiyat but that
he was an under-raiyat of the plaintiff and thag
section 48 of the Bengal Tenancy 'Act was applicable
in the cirenmstances of the case. He accordingly set
aside the decree of the District Judge with costs and

restored that of the Munsif,

From that decision the present appeal has beeri
preferred under the Letters Patent by the plaintiff.

In my opinion the zarpeshgi was an instrument
of morteage and not a lease. The sum advanced was
not paid by the zarpeshgidar as rent payable in advance
for o certain period at the end of which the land was
to be delivered up to the lessor. The profits, after
deducting the proportionate amount of rent payable to
the landlord, were to be taken as interest on the
principal sum and even at the end of the term the
zarpeshgidar was to remain in possession upon the
same conditions until the principal sum should be
repaic, and the property was hypothecated for repay-
ment of the loan in the event of the zarpeshgidur being
dispossessed. T think it is well established that
a mortgagee, which T consider the zerpeshgidur was
in this case, is not the tenant of his mortgagor. In
fact in argument hefore ng it was conceded that the
wmortgagee 1s not a ratyat. It was contended, however,
that Piyar Bind and consequently the defendants were
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under-raiyals within the meaning of the definition of 195
that term in section 4 (8) of the Bengal Tenancy Act 1 comm
which defines under-raiyais as 1o

8
* Tenants holding whether immediately or mediately under raiyats’™ Cuarurcux

It was argued that Pivar Bind held if not immediately —*™™
at least mediately under himself as a raiyaf and was _ Dawsos
therefore an under-raiyat. T am unable to accede to ¥rr22 C-J.
the view that a person who is a ratya: can also be his

own under-raiyat. 1 agree with the view of the

District Judge that the mortgagor by the zarpeshgi
transaction never ceased to be the raiyaz holding under

the landlord and he cannot, in such circumstances, be

said to be an under-raiyet holding indirectly, under

himself.,

‘A’ further point was raised that Piyar Bind was
found to be incapable of understanding the effect of
the kabuliyat. There is no definite finding by the
- Mungif apon this point and the matter does not appear
to have been urged in appeal before the District Judge
as a defence to the suit. Moreover the defendants
having remained in possession of the land under the
kabuliyat cannot now be heard to say that it was not
a genuine transaction. In my opinion the appeal
should be allowed, the decree of Ross, J., should be set
aside and that of the District Judge restored. The
appellants are entitled to their costs of this appeal
and of the appeal before Ross, J.,

Murrick, J. (after stating the facts proceeded as
follows): Now the first question is what was 'the
effect of the zarpeshgi deed of the 16th January, 1917.
If it was a lease and not a mortgage, then the plaintiff
became an under-raiyat of the first degree under Ram
Piyar Bind who in turn by the kaduliyat of the 18th
January became an under-raiyat of the second degree
under the plaintiff. In that case section 48 of the
Bengal Tenancy Act would operate to preclude the
plaintiff from recovering from his under-raiyat more
“than B0 per-cent. in excess of the rent payable by, him:
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to his superior landlord, that is to say more than
a total rent of Rs. 24-7-0, as recorded by the Settlement
Officer.

If, on the other hand, the zarpeshgi transaction
was not a lease but a mortgage then the kabuliyat of
the 18th January, 1917, operated to create a 7raiyuti
tenancy and section 48 would have no application.

The view taken by the learned Judge of this Cour
is that the transaction was both a lease and a mortgage..
Tt seems to me that even in that case the transferes
would be neither a raiyat nor an under-raiyat.

I am, however, of opinion that the document does
not create any raiyati tenancy at all. The transfer
in this case was for the purpose of securing the pay-
ment of money advanced and was not consideration
for a price paid. The sum of Rs. 975 did not
represent, either wholly or in part, an advance
payment for the rent of the land. The deed recites
that the transferee is to pay to the superior landlord
the rental due from the reiyat which was @ som of
Rs. 16-6-0 and that he was to pay himself the interest
upon the mortgage money out of the proceeds of the
land, and it is very similar to a zar-i-peshgi deed
which was the subject of Ram Khelwan Roy v. Sambhoo
Roy (). Inthat case the whole of the rent for a period
of five years was to be taken by the zarpeshgidars on
account of the profits of their zarpeshgi excepting one
rupee which was to be paid yearly by them to the
proprietors (the grantors), and if the zarpeshgi money
was not paid at the end of the five years the
zarpeshgidars were to remain in possession until

payment. The decision was that the deed did not
create a raiyatt tenancy.

. On the other hand it was held in Ramdhari

Stngh v. M. H. Mackenzie (2) that where the raiyas

was already previously in possession as a radyat he
(1) (1898-99) 2 Cal. W. N. 758, (2) (1905-06) 10 €al. W. N, 361,
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does not divest himself of his right to acquire a right

of occupancy in the land by taking a zarpeshgi lease Tmimpmans

of the land. -

gliesh (1), 1t was held that a zarpeshgi lease which

1823

Siven
.

B,

e

‘Again, in Demodar Narain Chowdhury v. Dal- Cureneos

merely provided for a part of the rent to be paid in Mvees &

advance, there being no stipulation for the payment of
interest on the money so advanced, did not create the
relationship of mortgagor and mortgagee.

In the present case the contraict was not merely
for the cultivation of the land but also constituted a
real and valid security to the transferee for the
principal sum advanced by him and for the interest
thereon and his possession was not merely that of a
cultivator but of a creditor holding the land as security.
In these circumstances the transferee was a mortgagee
and not a raiyet within the meaning of section 5,
clause (3), of the Bengal Tenancy Act. It follows,
therefore, that by executing the kabuliyat of the 18th
Janvary, 1917, Ram Piyar Bind did not become
a tenant holding immediately or mediately under
a raiyat, and section 48 of the Bengal Tenancy Act is
not applicable.

For the purposes of this case it is immaterial
whether the zarpeshgi and the kabuliyar constituted
one transaction or two separate transactions and
Chiman Lal v. Bahadur Singh (%) has no application
to the present case.,

Nor does the decision in Uttam Chandra Daw v.
‘Rajkrishne Dalel (Y on which the learned Judge of
this Court relies assist the defendants. In this last
mentioned case a proprietor executed a zarpeshgi
mortgage in favour of the defendants who on the same

day resettled the land with the proprietor as tenants..

'Lhe mortgagor having defaulted in payment of rent

oL (1) (1910-11) 15 Cal. W, N. 345, P.C. %) (1901) T. T. B. 25 All 338,
TR T ) (1020) IO L. R. 47 Cal. 877, FLB.
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the mortgagee sued for it, obtained a dscree and in
execution purchased the equity of redemption and took
possession of the property. The plaintiifs alleged that
they were purchasers of the equity of redemption from
the mortgagors and filed a suit for redemption. The
principal point decided in that case by a Full Bench
was that the sale was not void but voidable and that
although the mortgagee had purchased the equity of
redemption in contravention of the terms of section $4
of the Transfer of Property Act the sale was not
a nullity and must be duly avoided and that the
plaintiffs were not entitled to redeem so long as it
subsisted. Ome of the points in the case was whether
the sale was held in execution of a rent decree or
whether it was merely a sale in execution of a decree
for arrears of interest upon the mortgage money.
Chatterjea, J., in the course of his judgment, ohserved
that by executing the kadbuliyat in favour of the
mortgagee the mortgagor had become the tenant of the
mortgagee within the meaning of the Bengal Tenancy
'Act. If I may say so the facts found in that case
entirely supported this view and the mortgagor hecame
a raiyat by reason of the terms of section 5 of the
Bengal Tenancy Act, when read together with the
definition of proprietor in the ‘Act which includes
a trustee. But a mortgagee from an occupancy raiyat
is not in any sense a ratyal or under-raiyat and
a sub-tenant under him cannot be an under-raiyat.

A’ point was taken in the trial Court that there
had been no intelligent execution of the kebuliyaz by
Ram Piyar Bind. - This defence does not appear to
have been repeated before the District Judge and the
point is no longer open.,

The result is that the judgment of Ross; J., must
be set aside and that of the District Judge restoved.,
ghe appellant will be entitled to his costs in this
sourt., ~ | o

Appeal allowed,,



