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‘Ejectment, Suit for——onus—-—crora lands, nature of, and
quality of proof of possession.

In a suit for ejectment where the evidence of possessmn
is weak on both sides the plaintiff is entitled to the presump-
tion that possession follows title although the plaintiff would
not be entitled to the benefit of the presumption where he
has produced no evidence of possession at all.

The nature and quality of the proof required to satisfy
the burden cast upon the plaintiff in a suit for ejectment
varies in different classes of cassz. Where the land 18 jungle
land or lands under water, where no evidence of actual user
in the ordinary sense can be expected, then the presumption
that possession follows title may be called in aid to supple-
ment the absence of evidence up~n the question of possession.
Bimilarly, in the case of gore lands, that is to say, lands
which are not under regular cultavation but which are from
time to time, once in four or five years, subject to cultiva-
tion of certain classes of crops, the evidence to be expected
in proof or user is. necessarily slighter than in the case of
lands which are regularly cultivated, and should not necessarily
be rejected merely on that account

 Raja Shiva Prasad Singh v. Hira Singh(l), Tian Sahu
v. Mulchand Sahu(2), veferred to.

Appeal by the plaintiff. .

The facts of the case material to this report are
stated in the Judgment of Dawson Miller, C.J.

P. K. Mukerji, for the appellant. '

Abani Bhushan Mukerji, for the respondents

DawsoN Mitrer, C.J.—This is an appeal under
the Letters Patent on hehalf of the plaintiff in the

suit from a decision of Ross, J., reverc;mg the decree of
the District Judge: .

*Letters Patent Appeal No. 16 of -1023," -
(1)(1am.)spu_LJ47s F.B. ® (1922)3Pa.uL T 460
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The suit out of which the anpeal arises was & suit
Tor declaration of title to and recovery of pos
ef certain lands stecified in the olaint fn sehodules 2,
4 and 8. It ie racerzary t0 henr in mind ab the outses

that the lands n suit ave what is known as gorg land:
‘that is to say thev ars 1o

r 3 - 2 - ?
y exvs lands net brovght vnder regular
enltivation but which are fram time to time, once in

four or five yoara. subiert to cultivatinn of certain
classes of crops.  The ovidencs, therefnre, which might
be adduced by either party of acts «  ser is not such
a3 cne might expect would be ferth ,ming in casss
of lands under regular cultivation and therefore it is
nct surprising to find that the cral evidence upon this
part of the case was, as has kesn pointed out by the
learned District Judge, somewhat weak. =

The Mursif beforn whom the case came Zor Trial
fornd in favour of the plaintiff and his decisicn was
upheld on appeal to the Distr

rict Judge.

nf
this Court In go ¥ar s+ the lnnds in sches
the plaint are concerned the appeal to this Corrt failed.
In so far as the appeal related to the lands in
schedules 4 and 6 the learned Judae over-ruled the
decision of hoth the lower Couris and entered judgment
in favour of the defendants,

Trom that demsion the defendants appealed to
ig

TFrom that decizion the plaintiff has appealed fo
this Bench under the Teiters Patent  The argament
put forwa »d before Ross', Y., was hased upon thg
assuraption that the evidence of possession pub

forward by the plaintiff had not been accepted by the
District Judge and althouvh the evidence of the
defendants in that respect bad heen equally rejected
it was contended that in such circumstances no weight
~could be attached to the presumption that possession
followed title. That argument was accepted by the
learned Judge of this Court and he further appears to
“have been of opinicn that if the evidence en both sides
with regard to possession was weak then it must ke
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were not satisfied with that evidence and did not
accept it as reliable and that in such a case there being
no reliable evidence as to the plaintifi's possession
within twelve yeifs, even if there were no evidence
of possession at all on hehalf of the deferidants within
the same perind, still the plaintiffi must fail evern
though he could prove his title. In appéal betore ug
it has heen pointed out that the learned Judge was
wot  justified in assuming that the évidence of
vossession adduced by the plaintifl was not accepted
hv the trial Court, and by the Distiict Judge on appeal,
and that the most that could be said was that the
evidence in that respect was weak. 1 agree, as was
decided by thig Court in the Full Bench case of Ruju
Skiva Prasad Singh v. Hira Singh (%) in 1921, that the
onus being upon the plaintiff in a suit for ejectmertt
he must make out both that he had title to the land in
it and that he was in possession within twelve years
of the date when the suit was instituted and if he fails
to prove his possession then, notwithstanding his title,
it. being admitted that the defendant is in possession
at the date of the suit, hig suit must fail. Buot the
nature and qguality of the proof requived to satisfy
the burden thus cast upon the plaintiff may vary in
different classes of cases.  For example where the land
s jungle land or land under water where no evidence
of actual user in the crdinary sense can be expected
to be adduced then no doubt the presumption that
possession follows title may be called in aid to
supplement the ahsence of evidence upon the question
of possession because mere non-user does not in itself
deprive a party of his title to his land. ~ Tt is necessary
hoth that he should have lost his possession and that
somebody else should have come into possession and
remain there adversely to him. In the case of landy
such as those new in question, although proof of
certain acts of user might reascnably be expected, the
evidence upon this point must necessarily be more
difficult to procure than in the case of lands continuall ¥

(1) (1921) 6 Pat. L. J. 478, F.B..
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under <uhwafmn and therefore, as T have already
stated, it is not surprising that the evidence upon this
cmeqtmn adduced by the p]amtzﬂ and indeed adduced
hy either party, was characterised by the learned
District Judge as heing weak. In approaching this
(‘w%o one must consider further ex actly what the case
put forward by the plaintiff and by the defendants
was. The case of the plaintifi was that he had
%qun‘ed an Interest in the land many vears ago but,
hat shortly before thc suit was instituted in the manth
of Asar, 1825 B. S., in the case of the schedule 4
lands, and in the mnnth of Bhadra, 1325 B.S.. in the
ase of the schedule 6 lands, the defendants had
___srcibly ploughed up some of the land and sowed evops
therecn and shortly afterwards had dispossessed the
plaintiff. The case of the defendants on the other
hand, was that they had a good title to the Tand and
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that they had heen in possession all along. In

approaching the question of the bruth ot falsity of.

tilese varying statements the learned Munsif, hefore
whom the case came for trial, in dealing with the.
schedule 4 lands drew attention to the evidence of thie.
plaintiff as to his title and he accepted that evidevce
and rejected the evidence of the defendants. With
regard to possession the learned Munsif dea b with the.
case in this way. He said :

““ Thé lessor of the plaintiff swears to his cwnership of ﬂro plot and
the ‘plamulf s Khas possession of the land before dispossession.™

Therefore there was direct evidence given on behalf of

the plaintif showing not merely his titte but also his.
khas possession at the material time in question and.
in fact right up to the time of dis pogqeqqmn alleged by.
the plaintiff in his plaint. He then deals further with
the evidence of the plaintiff's lessor and pmnts out that.
he appears to be a frank and truthful witness. He
“then deals with the case put forward by the defendants.
Their evidence he finds unsatisfactory and contradic-
tory and he finds himself unable to accept it and having
so criticised theiv evidence he courludes by saying :

CTn Aldg view T hold that the: pldmhr‘-fr, proaf of title has nut heor:,-
"wf'&tue‘ l fueayy sense by ‘Ult defendants’ vaﬂonce of puaﬂ;oz-uou

i



1923,

commra e et
Ramwara

Samanut
A
Conarpman
Paxpzey,

Dawson

Muy; ¢

©62 ~ THE INDIAN LAW REFORTS, [vor. ny,

It has been eontended before us that that judgment
although it may be destructive of the defendants’
evidence is not in fact a clear finding that the
rlaintif’s evidence was accepted and therefore there.
is no finding of faet by the Munsif that the plaintiff
ever was im possession during the twelve years

7 immediately preceding the suit. I cannot accept this
“interpretation of the learned Munsif’s judgment. It

appears clear, to my mind, that having stated what
the nature of the plaintiff’s evidence on this part of
the case was and having refrained from criticising it
as being untrue he then dealt with the evidence of the
defendants and came to the conclusion that he conld
not pessibly accept it. Having arrived at that
eonclusion the only possible result must be that the
evidence put forward on hehalf of the plaintiff was
reliable and that I think is what he meant when he
said :
® c‘l‘ In this view I hold that the plaintifi’s proof of title has not been
negetived in any sense by the delendants’ evidence of possession.”™ 7
Dealing subsequently with the schedule 6 lands
the learned Munsif points out that the plaintiff's
purchase, that is to say his title, was freely admitted
bv the defendants at the trial. Tt is not disputed
before us that with regard to these lands evidence of
possession was given both on behalf of the plaintiff
and of the defendarnts but in dealing with this part:
of the case the learned Munsif confines himself rather
to a criticism of the defendant’s evidence than to any

-appreciaticn of the value of that of the plaintiff, but

having arrived at the conclusion that the defendants
were Dot in possession, or that at all events if they
were in possession of a portion of the land upon which!
sugar-cane was cultivated that that possession was.
permissive only, cencluded his judgment upon this part
of the case in these words : ' o

" Henee T held that the plaintiff svifieiently proved hix title to the
-schednle 6 land and the (itle is «4ill o subsisiing one, the evidence on ths

record dees not justify me to held that she plaintiffi's title to the. schedule 4
and schedule 6 Tand has been barred bhv Nmitation.”

‘Although that method of dealing' with the case may
aet be altogether satisfactery or very scientifically
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expressed. I have not the slightest doubt that what 1%
the learned. Munsif meant was that the plaintiff had “Rummrs
proved his title, that he had further proved by evidence —Sizavar
that he was in possession and that the defendants’ . »
evidence to the contrary had not in any way shaken the - Paorr,
plaintiff’s evidence and therefore the plaintifi’s title
~was as he said still a subsisting one. By that he must , D47 3
" mean that he had not lost his title by being dispossessed =~
until or shortly before the suit was instituted. - I have

dealt at some length with the evidence of the Munsif

bee'quse when one comes to leok at the judgment of

the District Judge on appeal again the findings are

perhaps not expressed with that lucidity which one
-thight have desired but it is necessary to bear in mind

that the judgment of the learned District Judge was

a judgment of affirmance and rather confined to dealing

with criticisms of the points put forward on behalf

of the defendants who were the appellants before him

in that appeal and perhaps he has not as clearly as

might be wished expressed his. concurrence in the

findings of the Munsif on the question of the plaintiff’s
possession. His judgment upon this part of the case

is short. THe says, when speaking of the schédule 4

lands, that the plaintiff had title under his lease. He:

then states what the foundation of ‘the defendant’s

title was. ~ He then points out that gore land need-

not be subject to regular annual cultivation and actual
possession is always difficult to prove over such lands

a8 T~ case of jungle land and that the presumption
ordinarily is that possession follows title. He then
_ deals shortly with certain criticisms of the defendants’

evidence and says: . o |

RIS | peree with the Muneif that the plaintiff has made out bis titls

end that it is not barred by limitation." o

'That finding certainly has the merit of being short

2nd. concise but it has been adversely criticiced before

ns to-day on the ground that it is not a positive finding

that the plaintifi’s -evidence on the question of
possession was accepted. But as I have already,
pointed out it was a judgment of affirmance and i¢
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1925 must be taken, I think, that he did accept the findings
e 0N the question of fact come to by the learned Munsit
siaver  and this being so I do not think that it car successfully
P be contended that the learned District Judge was nof,
oY satisfied with the evidence of possession put forward

o by the plaintif.
HAWSON . .
Muwem, ¢.J.  Then with regard to the schedule 6 lands again,
after dealing with the question of title, he points out
that here also the land is gora and the evidence of
possession on hoth sides is. and of necessity must be,
weak : .

“ 8o ag the plaintiffs have an old title T must hold that the
presumption in their favour has not been rebuttod and the appeal therefove
fails and I dismiss 1t with costs.”

The same criticism was levelled against that part of
the judgment as against the previous part dealing with
the schedule 4 lands. but it must be pointed out that
the learned District Judge nowhere states that he was
not satisfied with the evidence given by the plaintiff.
He states that the evidence is weak, and undoubtedly
it may have been, but at the same time he does hold.
that the presumption in favour of the plaintiff has not,
been rebutted and by this I take it he means that.
evidence having been given on both sides and there.
heing perhaps a difficulty in arriving at a conclusion.
as to exactly where the truth lies he is entitled to. take
into consideration the presumption which arises out.
of prior title. If that is so then I do not think the.
judgment is open to question. It was contended bhefore.
us in the present appeal that where the evidenee.on hoth .
sides as to possession is weak then the plaintiff is not
entitled .to pray in aid the presumption which arises’
from his title. I cannot accept that contention. In
fact the very point arose and was determined in the’
case of Tian Sahu v. Mulchand Sahu (*) decided in
1922 where the material facts were almost similar to
those arising in the present case. - In that case reliance
was placed upon the earlier Full Bench case of Raje
Shiva Prasad: Singh v. Hirg Singh () where it had’

() (1928) 3 Pat. L. T. 460, (%) (1921) 6 Bak, L. 1. 478, F.B. -
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heen laid down that where there is no evidence at all
of the plaintiff’s possession then he cannot take
advantage of, the presumption arising from title and
1n the later case of TWan Sahu v. Mulchand Sahu (1)
I find that in delivering our judgment 1 stated,
. T think it would be extending the doctrine laid down
‘in that case,” that is the Full Bench case, “ too far
if we were to say that merely because the Judge had
some difficulty in arriving at a conclusion upon the
evidence or that he did not consider the evidence
altogether satisfactory he was thereby precluded from
looking either at the probabilities of the case as dis-
closed by other parts of the evidence or from the
presumptions which might arise from the plaintiff’s
title.” It was, therefore, clearly laid down that not
only in cases where the evidence was strong on both
sides but in cages where the evidence is such as might
‘be believed but is also weak, in both cases the Court
having a difficulty in arriving at a satisfactoty
conclusion of where the truth lies may take into
consideration the presumption arising from title as
well as the other probabilities in the case. If, there-
fore, the learned Judge, from whose decision this
appeal is hrought, was of opinion that the presumption
arising from title could not be called in aid in cases

1923,
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where the evidence is weak, but nevertheless credible,

T must respectfully decline to agree with his view of
the matter as it appears to me to be contrary entirely
to the view taken in the case last cited. On the other
hand if the learned Judge was of opinion that there
~had been no finding by either of the lower Courts that
. the plaintiff’s evidence of possession was accepted then
- I think that his opinion was not justified upon a proper

~ interpretation of those judgments. TIn these circum- -

. stances it seems to me that this appeal must he allowed
,and the decision.of Ross, .J., must be set aside and
~that of the District Judge restored. The plaintiff-is
-entitled to his costs of this appeal and of the appeal

before Ress, J., against the respondents who have

: 2}?17’,3&1"9@-

) (820) 3 Bt L. T, 460,
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1023, MuLrick, J.—I agree that the appeal should be

“owaarsGecreed.  In my opinion the judgment of‘ the District

sawer  Judge must be read together with thé judgment of

Gobimnsan the trial Court and 1t 1s a reasonable interpretation

poami of the judgment of the District Judge to say that having

regard to the evidence of title given by the plaintiff

Muiueer, J. and the evidence of possession given by both parties

and having regard to the character of the land, the

cenclusion to be drawn is that the plaintiff was in

possession of the land in suit within the statutory

limit. That being so the learned District Judge was

right in giving the plaintiff a decree for recovery of

possession. In my opinion the facts of this case do

‘not bring it within the rule laid down in the Full Bench

ease of Raja Shive Prasad Singh v. Hira Singh (1).

They come more nearly under the operation of the

ginciples laid down by their Lordships of the

Privy Council in Kuthali Moothavar v. Peringeti
‘Kunharanfutty (2).

U ppeal allowed.
LETTERS PATENT.

Before Dawson Miller, C. J. and Mullick, J.
TILAKDHART SINGH

— v

December £, CHATURGUN BIND.*

Bengal Tenancy Act, 1885 (det VIII of 1885), sections
4(3), 5 and 48—O0ccupancy holding, zarpeshgi-mortgage of—
subsequently kabulyat executed by mortgagor in favour of
mortgagee—status of mortgagor.

1023,

Where a raiyat executes an usufructuary mortgage of
his holding and then takes a lease of tle holding from the
mortgagee, he does not cease to be a raiyat holding wunder the
proprietor and is not an under-ratyat.

@) (1921) 6 Pat. L. J. 478, B.B,
2) {1921 L L. R. {;4 Mad. 835 ,L R 48 1. A. 305, -
*Letiers Ratent Appeal No. 18 of 1925,



