
1™- the decree of the District Judge should be restored. 
The plaintiff in the suit is entitled to lya costs of this

Upabhya appeal and of the appeal before B-osŝ , J .
jHAPsi M u ll ic k , J . — I  agree.

'Afpeal allowed.
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Hindu Law—Joint family—Uability of sons'’ fo^
decree for malicious prose&ution.

The shares of the sons in ]oint family property are no? 
liable in execution of a decree obtained against their father 
for damages for a tortious net, e.g., malicioas prosecution.

Sumar Singh v. Lihdliarm, Beni Tlam> v. Man Singh(^) 
Premsuhh Dass. v. Ranihujlimcan MaJitonC )̂ and Haimwai 
MaMon t. Sonadhari Singh(^), diBtingwisheii.

Deendyal Lai y. Juffdeep Narain Sinqli (5), Sumj Bun'S.hi 
Koer V. Shea Pershad SingJii^), Banwari Lai v. Sheo Sanlmr 
Mmer(7), Tliadi MammnnrtM v. Moola KamiaM^) and 
Buntoari Lai v. Day a Sunker Mis'Sefi )̂, referred to.

An attachment before jiid^aient does not defeat the right 
of a co-parcener by survivorship.

Suhmo Mangesh Chandmarhar y. Mahadevi leom 
ManjihhaitaO-^), Laxman Nilhant PumJhar v. Vinayak Kesho

^Appeal from Appellate Order No. 35 of 1923, from an order of
H. W. Williams, Esq., i .g.s ., Additional District Judge of Patna, dated 
the ISfch November, 1922, confirming r.ni order of Lalfi Bftmodar Prasftd, 
Subordinate Judge of Patna, datod the 6th Decemher 19S.

(1) {1911) I. L. E. 33 All. 472. (3) (1920) 1 Pat. L. T. 34.
(2) (1912) I. L. R. 34 All. 4. («) (1919) 4 Pat, L. 3. 663.

(B) (1373) I. L. E. 3 Cal 198 j L. E. 4 I . A. 247
(6) (1880) I. L. E. 5 Cal 148 j L. B. 6 I. A. 88.

(7) (1909) 1 InrJ. Cas. 670. (») {1908-09} IB Oal. W. J?. fflB,
I®) 11014) 24 m . Cm 667. m  (1914) I. li. R. m



l^iC§alkar{l), Sahu Ram Chandra v» Bhup Singhi^) and 
Raja Bahadur ^aja Brij Narain Rat v. Mangla Prasad Bm(3),
referred to. v.

■Appeal by the decree-holder.
Tills was an appeal by an assignee of a decree prasad. 

who sought to execute the same. The decree was 
obtained by Devakinandan Prasad Singh against Teju 
Bhagat and Goberdhan Bliagat, father W l son, in 
respect of damages for malicious prosecution. The 
decree was passed on the 23rd of December, 1919.
Teju Bhagat died after the arguments in the case were 
heard and before the decree was passed. Upon this 
ground the respondents impugned the decree in the 
Court below as invalid against Teju Bhagat. This 
contention was oyer-ruled.

The execution was leyied on 31st May, 1921, 
against Goberdhan Bhagat, the original judgment- 
debtor, and his three sons, one of whom, died during 
the pendency of this appeal and in his place Goberdhan 
Bhagat himself was substituted at the instance of the 
appellant. The %ons of Goberdhan Bhagat objected 
to the decree being executed against the ancestral 
property upon the ground that the decree in question 
was only a personal decree against Teju and Goberdhan 
and that upon the death of Teju his right passed by 
surviyorship, and that Goberdhan being'aliye his sons 
were not liable to pay his debt, and, lastly, that the 
debt covered by the decree was illegal and for immoral 
purposes. These contentions prevailed in the Court 
of the Subordinate Judge, and on appeal by the decree- 
holder the decision of the Subordinate Judge was 
upheld by the District Judge.

The circumstances under which the decree was 
passed were as follows: The decree-holder and his
brother Shyam Lai brought a suit on the 8th October,
1912, to recover money .against Teju Bhagat and his 
son Goberdhan Bhagat due on a hand-note  ̂ dated the
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1923. 7th April3 1912, for Us. 2,000 said to have been 
S0KDEE Lax borrowed by Goberdban Bhagat from tbe decree-bolder.

V. The suit was dismissed on 10th March, 1913, it- boing
RAOHt:KAN. that the hand-note was a forged one and thatVjio 

FrIsad, consideration had passed. The decision of the triHl 
Court was upheld by the District Judge on the lOth'" 
July, 1913. The defendants applied for and obtained 
sanction from the trial Court to prosecute the decree- 
holder and his brother Shyani Lai and his servant 
Tukun Lai on charges of forgery, fabricating false 
evidence as well as for instituting a false suit. The 
sanction was upheld by the District Judge on 13th 
December, 1913, and the motion to the High Court 
against it was rejected on 7th February, 1914.̂  
Thereafter the defendant No. 2 filed a petition of 
complaint before the Magistrate for prosecution of the 
aforesaid persons, and the accused were conmiitted t̂ > 
the Court of Session. On 17th September, 1914-, they 
were acquitted by the Session Court. The decree* 
holder Devakinandan then, in 1915, instituted a suit 
against Teju Bhagat and Goberdhan Bhagat for 
damages for malicious prosecution in the Court of the 
Subordinate Judge of Patna. The suit was decreed 
on 23rd December, 1919. It  was held in that case that 
the hand-note was genuine and was duly executed by 
Goberdhan and that consideration thereon had passed 
and that the defendants knew fully that the hand-note 
was gpuine and that they had falsely denied it in 
the original case for recovery of the money due there­
under and subsequently taking advantage of the 
dismissal of the suit had falsely and maliciously 
launched the prosecution against the decree-holder and 
his brother Shyam I^al and his servant Tukun LaL

Manohar Lai, for the appellant.
G. P. Das, for the respondents

JwALA P rasad, J .  (after stating the facts, as set 
out above, procQeded as follows)

The first question/raised is as, to> the nature of this 
4ebt. The de?ctee was pussed in respeet, of



for malicious prosecution. Tt was an illegal and 
immoral act on the part of the defendants to lodge a sundeb lal
?nalioiously false criminal case against the decree- v-
holder. I t  is also opposed to public policy. The
0urse adopted by the defendants could not possibly P basad . 

be said to be for the benefit of the family and was 
fraught with great risk to the family katus 
reputation. It was a highly tortious act. The
prosecution was held to be false, and Teju and
Goberdhan were liable for criminal prosecution as well 
as for civil damages, and the damages awarded in the 
Civil Court were like a fine imposed upon them in 
a criminal case. A son is bound to pay his father’s 
flebt, except the debt incurred for immoral or illegal 
purposes. Manu in Chapter V III, slohe 159, says 
that a son is not bound to discharge the gambling debt 
of his father or the unrecoverable balance of a fine 
imposed upon him, nor to pay off the money due 
from him for standing surety for another (money 
recognizance), or a gift made by him to an unworthy 
person. To the same effect is the view of Yajnavalkya 
in Chapter II, sloke 48, wherein he says that a son 
is not bound to pay the debt even though hereditary 
if it is contracted for the purpose of drinking, 
debauchery or gambling, or if it is the residue of a fine 
or duty unrequited, or anything idly promised. These 
have been amplified, and the classifications in TJsan and 
Vyas are as follows :

“ Debts duo for spirituous liquor, debts cUie for luat, debts due for 
gambling, unpaid fines, unpaid tolls, useless gifts or promises without 
con B id eration  or made im d er tbe influence of lust or wmtb, suretyship 
dnbtfl, oonimerwal debts, debts that are not 'Vyavahanha.'"

The last word, Vyavaliariha has been rendered by 
Colebrooke as equivalent to a debt for a cause repugnant 
to good morals. The debt in question is undoubtedly 
not Vyavaliariha. It would also come under the words 

' in Ma.nu. and Ycijnavalkya, All
.such debts mentioned in t̂he Smrities wh a son 
is not bound to pay are now comprehended in thê  ̂w  
“.illegal; ;■ The
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10̂ - itself sucli debts as are opposed to public policy. Tn 
SuNDEB Lttmy opinion, tlie debt in question is illegal and immoral, 

and to hold it otherwise woiilfl be to mal?e a son liable 
Eagetoan- (jebts incurred for such tortious and illegal ateta

pea>sab. of ms father
JWAL& Mr. Manohar Lai contends that the debt in 

PaA-sAP, J. question must come in the category of debts incurred 
bv the father to defend himself in a crirainol ca.se or 
in a suit for defamation, and cites a.utborities upon 
the point. The result of judicial decisions, no doubt, 
has been that, a debt incurred by a, father to defend 
himself in a.criminal case may in certain circumstances 
be for the benefit of the family in order to save the 
fa.ther and consequently the family from deô rada- 
tion in the eyes of the public \Svmer Sinq'h v. 
fMadlidr Beni Bmw.' v. Mnn Sinali(^), Premsuhh 
'Dass V. RawhiAhawan Mahton-i )̂, Eannmat Mahton v. 
Sonadhari Singh (4).

The present is not a case where the father 
inciirred the debt to defend himself in an action, 
ciyil or criminal, brought as;amst himself. The 
debt was not" incurred to defend himself ais:ainst 
the suit fox damages for malicious prosecution, but the 
decree was passed against the defendants in tbe present, 
case for havins; done a tortious act, namely, the 
institution, of false and malicious criminal proceedinp ŝ 
against the decree-holders. Tt was a volunta,ry a.nd 
aggressive act on the part of the defenda;nts to'lirin^t 
the/false criminal case and they were not at that time 
tryin̂  ̂ to save themselves against any action, civil or 
criminal, causing any danger to \,heir person or 
property. 'Therefore I  agree' with the view taken by 
the learned Subordinate Jud^e that the debt in th’e 
present case was a personal and illegal debt and it waK 
not reauired for the purpose of the joint family of 
which the defendants were members.

It is then said that the original suit brought to 
enforce the debt due under t|ie haiid^note was dismissed

(1) (1911) I. L. R. 33 All 472. 78r(1920\ 1 Pat L T
(2) (1912) r. L. R. 34 All. 4. (I) \im) 4 Pat t  X 65I.
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Upon the defence taken by the defendants and thereby 
the family was benefited The present debt has su êh laj 
nothing to doVith the cost incurred in defending that v. 
suit and the argument seems to be much beside the
m̂ ark.

Then it is said that the debt incurred on the hand- jwala 
note was for family necessity, namely, for certain Pb̂ sad,, j . 
marriages in the family as held by the Courts below, 
and therefore the decree for damages for malicious 
prosecution must be deemed to be for the benefit of the 
family. It is hard to understand this argument. The 
suit foir damages was not to enforce the hand-note in 
question, and in fact the orig înal suit to enforce the 
hand-note was dismissed. Here the cause of action 
was based upon the malicious prosecution launched by 
the defendants.

I t  is then said that the damages for malicious 
prosecution have now ripened into a decree and there­
fore the sons of Goberdhan are not entitled to question 
the legality of the debt. This view does not find favour 
with me.' The sons were not made parties to the 
decree, and therefore this is the only stage when they 
can question the legality of the dett when they have 
been made parties in the execution proceedings'under 
the new provision contained in section 53 of the Code 
of Civil Procedure. The decree was not executed in 
the lifetime of Teju Bhagat. The stage has not 
arrived to which DeendyaVs^case (̂ ) and Snraj Bunai's 
case (2) can be applied [vide Banwari Lai v. Sheo 
Sankar Misser (3), Thadi RamamAirthi v. Moola 
Kamiah (̂ ) and Btmwari Lai v, Daya Sunher 
Misser (®)]. , ,

Mr. Manohar Lai, however, says that the 
defendants’ shares must be held liable, inasmuch as 
there was an attachment before judgment. The Court
• below has held that there was no proof of any such

“‘'" ^ (1 8 7 8 )  I. L / R ' s  ^  r i n r ~ C ^ 6 7 a
. {«) (1880) I. L. B. 5 Gal. 148. {*) (1914) 84 Gal. W . :

, (s),(̂ 908-09)
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iffis. attachment. The learned_^Counsel has shown iis the 
SwDEB L.tt order-sheet of the case. It  shows that there was an 

-y. order for attachment before judgment'under Qrder
B.iaOTmN- X X X V III, rule 5 ; but the defendants objected to the 

prâ d̂. order and offered to ^ive security for the decree whio,h 
might have been ultimately passed and the Courli 

jwALA directed the attachment to be “ recalled.” Again, the
EASAD, , • -^as accepted and the Court under rule 6 of

Order X X X V III  was bound to order the attachment 
to be withdrawn. The learned Counsel has not 
produced the order-sheet of the case at that stage and 
unless the contrary is shown it must be presumed that 
the imperative requirement of the law conveyed in the 
word “ shall ” was complied with for what is required 
by the statute must be deemed to have been properly 
done. Therefore, agreeing with the view of the Court 
below, I  hold that there'Is''BO-ev-i-deBce .of any attach­
ment before judgment. Teju Bhagat died just after 
the hearing of the suit and before the judgment aiKl 
the decree were passed and his interest lapsed int/O 
the joint family. Goberdhan and his sons took the 
entire property by right of survivorship. An attach­
ment before judgment does not rank in the same 
position as an attachment after judgment. Rule 10 
of Order X X X V III  makes it clear, and therefore an 
attachment before judgment will not defeat the right 
of a co-parcener by survivorship. There is also 
authority to this effect; vide the cases of Suhraa 
Mangesh Chandmarhar v. Mahadevi horn Manji-̂  
hhatta {̂ ) mdi'Lasoman 'Nilkant Pnsallcar v., Vinmiak 
Kesho Piisalkar (2). In the former case, the p]a,intiff 
obtained a money decree against a member of a, joiiit 
family and had attached the family property before 
judgment. Subsequently the judgment-debtor died 
while joint with the other members. I t  was held that 
the attachment before ju(lgment did not defeat th(' 
right of the other members by survivorship, There­
fore Teju Bhagat, after his dkth, ceased to have any 
interest in the family property, and the decree-holdar

W ' W  28 Bora. 105. ■ ■ (*)



has no right to proceed in execution of the decree
against his interest even if there was an attachment stjndeb Lal 
before judgment.

R aghtjkan-

I t  is then said, that two houses out of the 
properties in question were pledged as security for the 
satisfaction of the judgment debt during the pendency J w m a  

of the suit and therefore the said properties are liable j .

to be sold as mortgaged properties to satisfy the decree 
in question. Assuming that the security bond was in 
the nature of a mortgage there was no antecedent debt 
to pay off which the bond was executed, nor was the 
debt for family necessity. The case of SaJiu Ram 
Chandra v, Bhup Singh (i) has now been considered 
recently by a Full Board of the Privy Council in the 
ease of R aja Bahachir R aja B r ij" Narain Rai v.
Mangla Prasad Rai 0 ,  decided on the 14th 
November, 1923, which lays down that if a father 
purports to burden the estate by mortgage, then unless 
that mortgage is to discharge an antecedent debt, 
it would not bind more than his own interest, and an 

antecedent debt means antecedent in fact as well 
as in time, that is to say, that the debt must be truly 
independent and not part of the transaction 
impeached.” The debt in question has already been 
shown to be immoral and therefore there is no obligation 
on the sons to pay the same.

Goberdhan has, however, incurred the debts in 
question and the decree has been passed against him.
His share in the family property can be sold in 
execution of the decree, and the purchaser can enforce 
the right purchased by partition.

The appeal is therefore dismissed with costs.

■' F o ster , J . — I  agree.' : , ,

Appeal: dismmed,

' (I) imT) I. L. B, m m-mfih. r. m ,-
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