
natural-born son, to succeed, lie must show that he is 
ITÂ oum virtuous; but the question does not arise because the 
Lal sahu natural-born son in this case -died soon after his birth 

V- and it cannot he suggested that he was not virtuous, 
this particular form of adoption be the same as 

' Kritrima' form of adoption, then this passage in 
bas. j. Viyada Ghintainani (Tagore’ s Edition, page 287) is 

conclusiye of the rights of the parties. I f, on the 
other hand, this particular form of adoption is not 
the same aKS the KHtrma form of adoption, as I  am 
inclined to think, the rule laid down by Bachaspati 
Misra must still apply since he has made it clear that 
where a natural-born son is in existence, he is entitled 
to exclude every other kind of son from sharing with 
him in the estate of his father.

In my opinion the suit was rightly dismissed by 
the learned District Judge and I must dismiss this 
appeal with costs.
: ; J

A ffea ld ism um d.
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Before Ross and Kulwant Sahay, J.J,

;̂ M SAHI DEO
V. ■■ ■'

f  ; : v . MAHABIB, SA H U / ' ;
: 'C'/iota Nagimt Landlord and Timant PfoceduTe A ct, 1Q19 

{Bengal Act I of IQVS), s&otion scope of—~Glause (6)—"
Effe6t of pfoviso— Chota Nagpur Tenancy (Amendment) A-et, 
M od  {Bengal Act V of 1903), 5,

effected after the 1st of 
: ̂ piuaryv 1903, falls within the purview of clause (1) of 
section 10(b) of the Chota Nagpur Lajadlord ancl Tenants 
Procedure Act as amended by the Ohotii Nagpur Tenancy 
(Amendment) Act, 1903.

* Appeal from Appellate Decree no. 1063 of 1922, from a decieion 
of H. Fosfeer, Esq., i.o.s., Judicial Commissioner of Ghota Nagpur-j 
dated the 24th June., -1922, affirming a decision of B. Kshetra Nath 
Singh, Munaif of Eamohi, dated the lith 'Pftbniary, 1021.



Sehastiayi Kuloda Prasad D eoghariaV ), Braja Lai 
Dutta Y. Kenaram Pal mid Ganpdt WaUto v. G hofm  
RamC^), distinguished. » Pratai--IJw

Appeal bv the defe^ „
rm_ * • Sa b i  D eoTills was an appeal by me defendants 1 and 5 v. 

and arose out o f a suit brouglit by the plaintiffs for 
a declaration o f their title to and recovery of possess ion 
of certain plots of land. It appeared that one J"igdam 
had a holding in Okhar Garlia of wliich the
defendant no. 5, the Maharaja of Chota ISTagpuf, \v;is 
the proprietor. On the 7th May, 1908,'‘ jagdant 
executed two deeds in favour of Mussaminat Mango.
One of these deeds was a, zarpeshgi deed for Rs. 159 
in respect of a portion of the holding and the other wa  ̂
a rehan deed for Rs. 67 in respect of another portion 
of the same holding. Mussamqinat Mango took posses
sion o f  the lands given to her under the saf'pesh^gT tmd : 
t]ie rehan. The plaintiffs 1 to 3 purchased the 
interest 'of Mussammat Mango under a deed of sale, 
dated the IStli December, 1916. They were, hGV/ever, 
dispossessed by defendant no. 1 who claimed the hold
ing of Jagdam unde^ a settlement from the defendant 
no. 5 on the allegation that Jagdam had abandoned 
the holding and the Maharaja had - taken: direct 
.possesion of the land and settled the same with, the 
defendant no. 1 in November -1:917; There v^s 
a criminaicase which was decided against the plaihti’fTs 
in May 1919 and tlie plaintiffs stated that they were 
dispossessed as the result o f this criminal ease. Tlie 
suit was brought by the plaintiffs 1 to 3 who are the 
purchasers of the interest of Mussammat Mango and 
by the plaintiffs 4 and 5 who are the sons of Jagdam.
The suit was contested by the Maharaja, the defendant 
no. 5, and by the defendant no. 1, and their case was 
that the original tenant Jagdam had abandoned the 
holding and that the Maharaja had taken possession 
thereof. It was further alleged that the transfer by 
Jagdam to Mussammat Mango was invalid under the
(1) (1910-11) -ir» Oah W. N. 48. (2) (1919) 4 Pat. L. J. 411.

(3) n917) 42 Oas. 387,
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1926. provisions of tiie Cliota Nagpur Tenancy Act. After 
the filing o f the plaint, and before the filing of the 

pbatai- .ijdai written statement, the plaintiffs 4 and 5 filed a petitujn 
toH on 0th May, 1920, in which they alleged that certain 

sahi D m  ppoceedings taken by the defendant no. 5 under section 
73 of the Chota Nagpur Tenancy Act were correct 
and legal and they admitted that their father Jagdam 
had ceased to have any right to the disputed land and 
that these plaintiffs, namely, nos. 4 and 5, had no 
claim to the land and they asked that their claim might 
be dismissed and they might be exonerated from the 
liability of paying costs. The Munsif who tried the 
suit held that there was no abandonment and that the 
transfer to the plaintiffs 1 to 3 was not invalid under 
the provisions of the Chota Nagpur Tenancy Act. He 
refused to give effect to the application of the plaintrfilV.
4 and 5 and made a decree in favour of plaintiffs 
1 to 3. On a,ppeal by the defendants 1 and 5 the 
Judicial Commissioner has aifirmed the decree of th<̂  
■Nfonsif. '' .

S. M. MulUck aM  By 0 , De, for the appellauts. 
6r . and A • Prasad,, for the respondents
K tjlwant S a h a y , J. (after stating the facts set 

out above, proceeded as follows): The principal
question for decision in the present case is whether tlie 
transfer by Jagdam to Mussammat Mango under the 
two deeds of the 7th May, 1903, was valid having 
r^ard to the provisions of the Chota Nagpur Tenancy 
Ac3t. The Act in force at the tinie the transfer was 
made was the Act o f 1879 as amended by Bengal Act ¥  
of 1903. By section 5 of Act V  of 1903 section 
was inserted in the Act of 1879. This section 10(b) 
has been re-enacted in Act VI of 1908 and is now sec-
■ tion 46 in the latter Act. Act V  of 1903 came into 
operation on the 4th November, 1903. Section 10(&), 
which was enacted by section 5 of Act V  of 1903, 
provided that no transfer by a raiyat of his right in 
lis holding or any portion thereof by mortgage, or 
ease, for any period exceeding five years, or by sale, 
gift or any other contract or agreement should be



yalid to any extent. Clause (5) of this seGtion 
provided that notHng in tMs section shall affect the 
validity of any transfer not otherwise invalid of a piuTAP trDAi 
raiyats in his holding or any portion.

bond fide before the 1st day of January, 1903.
The transfer in the present case took place on the Mahabik 
7th May, 1903, that is, after the 1st of Jamiary, Sa*®. 
1903, and before the 4th of November, 1903.
The question is as to whether a transfer of sasat, J. 
a miyati holding effected  ̂ between these two 
dates comes within the mischief of the section.
It has been held by the learned Judicial Commissioner 
that section 10(&) had no retrospective effect and that 
although the transfer in question in the present ease 
was made after the 1st of January, yet inasmuch as 
it was before the 4th November, 190.3, when the Act 
came into operation, the transfer was valid. Now, 
in order to put this interpretation upon the wordings 
of the section the le%?ned Judicial Commissioner had 
to introduce certain words into the section. He was 
of opinion that the words '‘ made after this Act comes 
into operation”  have to be added to clause (i) of 
section 10(&). In other words/he was of opinion that 
it is only transfers made after the Act came into b p fe -  
tion that would be invalid under the provisions of 
this section. I  am, however, o f opinion that it is 
not permissible to add %ords to the section in order 
to construe it: We must eonstrue the section as it 
stands, and, having regard to the language used, it 
is clear that all transfers, whether made before the 
Act came into operation or not, provided they were 
made after the 1st of January, 1908, would come 
within the provisions of this section. Clause (6) of 
the Act clearly saves transfers made hona. fide before 
the 1st day of January, 1903. That shows the 
intention o f the Legislature. That is, it is clear from 
clause (5) of the section that but for this exception 
all transfers even of a period prior to the 1st day of 
January, 1903, would have come within the operation 
of this section and the Legislature has deliberately 
saved transfers made hond fide before the 1st day oSf

VOL._ IV .] PATNA HERIES. B41
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■ 9̂25. January, 1903, otherwise there appears to be no 
-object clause (5) of the section. The

;Pbatap Udai iearned (Judicial Commissioner says that unless some 
such words, as he intends to add to the section, are 
added, the meaning of the firvSt clause o f the section 
would become absurd. In niy opinion there is no 
absurdity in the section, Clause (./) provides that no 
transfer shall be valid if it purports to create an 
interest for a period exceeding five years and clause (3) 
of the section provides that no transfer in contraven
tion of sub-section {1) shall be registered, or shall be 
in any way recognized as valid by any Court, whether 
in the exercise o f civil, criminal or revenue jurisdic
tion. On reading the different clauses of this section 
r am of opinion, that it was clearty intended by the 
Legislature to provide that all transfers for a period 
exceeding five years of raiyati holdings should be 
invalid and the Courts were enjoined to refuse to 
recognize such transfer as valid. By clause (5) bond 

transfers and not all transfers were saved if made 
before the 1st day of January, 1903. The section is 
no doubt silent as regards the fate of the transfers be
tween the 1st day of January a,nd 4th November, 1903; 
but the meaning to my mind is plain and such trans
fers woi^d come within the operation of the section.

M  has been placed upon certain decisions 
of this Court and of the Calcutta High Court. The 
case oi Sehmtian v. Kuloda Prashad B&oghariaQ) was 
a case from Manbhiim. The Chota Nagpur Tenancy 
^ c t  m  in Maiibhum b̂  ̂ a, notification of
the Boyernmerit, dated iiie 22nd , 1909 . In
that ease a deed o f sale had been taken, by the peti
tioner to the High Court, on the 19th August, 1909, 
that is, before th'e Act was extended to Manbhum, and 
it was held that the deed of sale which was taken 
before the Act was extended to Manbhum, did not 
come within the opera,tion of section 46 o f the 
present Act which corresponds to section 10(&) o f the

(191041) 15 Cal. W; 5̂ ,.
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Act of 1879 as amended by Act V of 1903. This -case_________
was followed by a Division Beiidi o f this Court in mahab.aja 
Braja Lai Dutta V. Kenqmm Pali}). That wM also Pbatap 
a case from Eanchi in Chota Nagpur where tlie Act 
came into operation in November 1903. In Gm pat ' t,.'. 
Makto Y:Chotim Ram {%  the question related to the 
eSeet of section 47 of the present Chota Nagpur 
Tenancy Act. In that case a sale of a holding had 
been ordered by the Court before the Act came into Saha'x, j. 
operation and their Lordships held that the Act did 
not apply to an order already passed by a Court. The 
present case is distinguishable from all these cases and 
upon a plain reading of the section itself I am of 
opinion that the transfer by the original tenant Jagdam 
to Mussaminat Mango by the deeds of 7th May, 1903, 
was invalid and by their purchase of the 13th Decem
ber, 1916, the plaintiffs 1 to 3 acquired no valid interest 
in the holding. The transfer to Mussammat Mango 
and to the plaintiffs 1 to 3 being invalid, the title would 
remain in the heirs of the original tenant, namely, 
plaintiffs 4 and 5. The plaintiffs 4 and 5 by their 
petition expressly asked the Court to dismiss the claim 
so far as they were concerned. Having regard to the 
petition filed by these two plaintiffs, it is clear that 
the Court could not make a decree in their favour.
The claim therefore of the plaintiffs must be dism îssed.

In this view o f the case the other questions 
referred to in the judgment o f the learned JTudicial 
Commissioner and *argued by the learned Advoeates 
on both sides do not arise. the effect of
the application filed by the plaintiffs 4 and 5 it was 
contended t^at it amo-unted .to a surrender. The 
learned Judicial Commissioner relied upon the decision 
of the Calcutta ■ High Court in Syed Mohsenvdddin 
V. Baikuntha Chandra Sutradhar(^), which held that a 
tenant having created an encumbrance could not by an 
act of aurrWder derogate from the encumbrance

(1) (1919) 4 Pat. L . J. 411. (2) (1917) 42 Ind. Gas. 387.
(3) (1021) I. L. R. 48 Gal. 605. F. R.
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1925. created by him. This decision of the Calcutta High
'5iHAaZir ^ourt ha*3 been expressly dissented from by a Full
Piutap I]dai Bench of ' this Court in Shsoraji liu er v. Dhani
^ Mian 0 .

As regards the finding of the learned J udicial 
Commissioner that the evidence on the record showed 
that there was no abandonment by the original tenant, 
that is a finding on a question of fact which is not 
open to us to interfere with in second appeal. But 
as I have said this question does not properly arise in 
view of the interpretation placed on section 10(6) of 
the Chota Nagpur Tenancy Act o f 1879 and upon that 
interpretation the plaintiffs are not entitled to a 
decree.

The result is that the appeal will be allowed and 
the suit dismissed with costs.

■ V.'-
M a h a b ir

S a h u .

IVTJL'WAN'r 
3ahat, -T.

Ross, J.-—I agree.
A'p'peal aUowvd,
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Before Das and Ross, J J .

HTA L A i; KUMAR

LirnitaMon Act, 1Q(M (Aot IX of 190B), Schedule I,] 
AftiGh 182(2), applicaMlity of— Appeal, ahatem eni of—  
(tpplication for terminus a quo.

W an appeal against one of the respondeiits liad abated 
and a consent decree was passed in favour of the remaining 
respondents and the legal representatives of the deceased 
respondent applied for the execution of the decree within 
three years, from the appellate Court’s decree,

Held, that the fact that the appellants allowed fclieir 
appeal to abate against the deceased respondent could nol;

Appeal from Originai Orclor no. 249 of 1924, from an order of 
M. Wall Muhammad, Subordmate Jiidgo of Bhagalpur. elated the. 25th 
August, 1924.

(1) (1924) I. L. E. 3 Pat. 1.


