
E®ss, J,

1925. real value of this property; and in any case if  the piir-
' '  chaser purchased at a low price, that is not a matter
tofSTiAN which affects the present qu6stion.
Pbamd The defence in these suits appears to_me to be 
lUuT. entirely without merit and to rest on nothing better

than a clerical mistake in a document of minor 
importance.

The result is that the plaintiff’s appeals must 
succeed and are allowed with costs and the suits out of 
which these appeals arise must be decreed in full with 
costs throughout. The tenants’ appeals are dismissed 
with costs.

M u l l ic k , J.— I  concur entirely. It w as argued 
that this being a second appeal it was not, competent 
to us to interfere with the District Judge’s finding in 
regard to the identity of the property which was sold. 
The answer to this is that as the finding relates to a 
mixed question of fact and law it is open to revision 
in second appeal.

A f f  ml dismissed.
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Before Jwala Prasad, 

L A U R E N T IU S  EEKA.

, DHUKI m m iL *
AdvoGate, whether can act without a vakalatoan:ia™-“Cod6

Cwil Pmoedure, 190Q (Act V of 1908), sections 2(15) 
a/fidW, Order III > T'ldes l  and 4r-~Rules of the High Gomt 

: at 1916, Ghaptjer I I I , nile 4, clauses (Hi) and (m?)—*•
General Rules a/rid Girc^ar Orders, Chapter J> rude 2, 
clause (3)—Ijetters Patent of the Patna High Gov/ri, sections 1 
and Sr-Legal Practitioners Act, 1879 (Act X V III of 1879),

* Civil Eevision nos. 381 of 1923 and 382 of 1028, against an 
order of Eai Bahadur A. N. Mitter,; Subordinate Judge of Banchi, 
dated the 9tli June t 1^8. ”



1936.section 4-~Gonipromise, signed hy pleader, whether can he ___
cluillenged—A bsence of vinpiitation of Jraiid. LAUBBN3?nJ8

An advocate, unlike a-j^leader, may be Awbally appointed 
to act on behalf of his cuent and when so appointed he may , dhoki 
under rule 1, Order I I I , Civil Procedure Code, appear, plead Koeki  ̂
and act on behalf of his client.

Bakhtawar Singh v. Sant LalC^), followed.

The word “ p ractice”  in section 4 of the Legal 
Practitioners Act, 1879, includes the right to appear, plead 
and act.

Where, under a vakalatnama, a pleader has full powers 
to compromise a case, his action in consenting to a com ­
promise cannot be challenged unless fraud oi' collusion is 
imputed to him.

Sadho Samn Rai v. Anant Rai (^), followed. Sounridfa 
Nath Mitter y. Hemmhha Nath Bandopadhaya (3), referred 

■ to.
Under the practice of the Patna High Court, an advocate 

is not entitled to withdraw money from the Court on behalf 
. of his client unless he is specially authorized to do so and files 

Q, mkalatnama.

The facts o f the case material to this report are 
stated in the judgment,

\H. P. for the petitioner.
S: Sa/rmi, f(yr the opposite party.
JwALA Prasad, J .— This is an applioation 

against an order of the Subordinate Judge of Banchi, 
dated the 9th. June, 1923, rejecting an application 
o f the petitioners presented under Order 
rule 1, of the Civil Procedure Gode, for review of 
a judgment, dated the 23rd Becernber, 1922, passed 
by him.

The petitioners were plaintiffs in the case and 
yought to recover possession of the disputed land on 
a declaration of their title thereto as their ancestral
(1) (1887) X  L. i .  g l E  6lT, iP' B. (2T(1923hI' L. B.

(8) (1928) All. Rep. (P. C.) m
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1926. hkumhari laj,]d. The defenclaiits, o;u tlie other hand, 
■Laotentito '̂lainied to be in possession o f  the property under 

purchase made by their fatheivin 1873 from one Sheikh 
3huknn, an anction-pnrchaser of the land. The 
plaintiffs’ suit was dismissed by the Munsif, and the 
appeal filed by them was placed in the file of the 
Subordinate Judge for disposal. The argument of 
both sides concluded on the 20th December. On the 
23rd December a compromise petition was filed before 
the learned Subordinate Judge. The petition wavS 
signed by the defendants and their pleader, and on 
behalf of the petitioners their pleader signed the 
same. By the petition of compromise the hhmnhari 
title of the petitioners was admitted and {icknow- 
ledged by the defendants, and the defendants were 
allowed to hold the disputed land as occupancy raiyats 
under the plaintiffs on payment of rent at the rate 
of Rs. 3 per acre, the rent being revisable at the time 
of the preparation of the record-of-rights The
appeal was disposed of in terms of the compromise 
petition by judgment of the Court, dated the 23rd 
December, 1923.

The petition for review of the judgment was filed 
on behalf of the petitioners on the 5th June. In it 
it was alleged that after the arguments were over, the 
petitioner no. 1, who was in charge o f the case on 
behalf of the plaintiffs, had left Ranchi for his village 
in order to make preparation for the Christmas* 
festival in his charge, and he came back to Ranchi 
in the first week of January and learnt that the appeal 
was disposed of in terms of the compromise referred 
to above It was alleged in the petition that the 
compromise petition wa,s filed without his knowledge 
and without instructions to his pleader and that it 
was prejiTdiciar to the plaintiffs’ interest.

The compromise petition wa,s signed by the 
])etitioners themselves, and ccmntersigned by thoir 
V'otinsel, Mr. Roy. On the 9th June 1923 the Court 
rejected the application for review holding; (1) that



it was out of time, and {£) tliat it was not in proper 
form. -As to the latter ground the learned Subordi- 
nate Judge observed that* Mr. Koy being a Counsel Ekka 
(advocate) could not move the petition unless he was 
instructed by a pleader and after the latter had signed k S :  
it/and that if Mr. Roy wanted to present the petition 
and thereby act as a pleader, he would have filed a 
vakalatnama: In support of this view the learned
Subordinate Judge has cited the case of Mr. B. N.
Misra, an advocate of the Court, who practises in 
Cuttack. I have looked into the file o f the case.
Mr, Misra applied for refund of some money on 
behalf of his client and filed a petition for that 
purpose under his own signature, without filing 
a vakalatnama. The learned Chief Justice (Sir 
Edward Chamier) observed that if Mr. Misra wanted 
to perform the functions of a pleader he must file a 
■mkMafnama. This view has been maintained in this 
Court in several cases, and thus a practice has been 
established of not allowing refund of money to an 
advocate unless he is especially authorized and files 
a vaMlatnama. This woulcl be so under the 
provisions of the stamp law which especially require 
that a refund of money can only be made to a. person 
holding a power of attorney, duly stampedy from the 
person on whose behalf the withdrawal is sought 
[Article 4:S(g)\ Schedule I of the Stamp Act] . But 
the counsel in the present case did not want any refund 
of money on behalf of his client; he only applied for 
review of judgment. The petition for review in the 
present case was duly signed by all the petitioners, 
and it was moved by counsel, Mr. Hoy; who appeared 
for the petitioners who were also present in (3ourt at 
the time. The rules as to the presentation of an 
application are to be found in Chapter III , page 13, 
of the High Court Rules, and in Chapter I; 
page 5, of the General Rules and Circular Orders for 
the Subordinate Coui'ta. Rule 4, clauses (Hi) and (iv), 
of Chapter I I I  of the High Court Rules say that 
a petition f^all be signed and dated either bŷ
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petitioner or declarant or his pleader and presented 
Laoebntius either by the petitioner or declarant or his recognized 

agent or hi>s pleader or some person appointed in 
writing in each case vsuch pleader to present the 
same The note to that rule says :

“  Here and throughout these rules unless there! is anything 
repugnant in the subject or eontext ‘ Pleader ’ means ad’vooatft, valtil or 
attorney.”

Therefore a petition must be signed and 
presented either by the petitioner himself or an 
advocate, va.kil or attorney o f this Court. In the 
present case the petition was signed by the petitioners 
themselves. They were present in Court, and it was 
signed and presented by Mr. Roy, advocate, on their 
behalf. Therefore, i f  the petition were filed in this 
Court it would have been in order. It is, however, 
contended by Mr. Samthu Saran that, as it was 
presented before the learned Subordinate Judge, the 
advocate in question could not present it. Enle 2, 
clause (3), Chapter I, of the General Rules and 
Circular Orders, however, states that a petition to be 
presented in the lower Courts may be signed by the 
person presenting it, and rule 3 says that if the person 
presenting it is not a pleader or a muJcJitiar, he shall, 
if so required by the Court, be identified. Therefore, 
a petition in the subordinate Courts may be signed 
and presented by a party or by his pleader, 
' ‘ Pleader ’ ' has been defined in the Code o f Civil 
Procedure, section 2, clause (15), to mean any person 
entitled to appear and plead for another in Court 
and to inehide an advocate, vakil and attorney of a 
High Court. This rule refers only to the functions 
of appearing and pleading, and it is said tJiat it does 
not include acting.

Rule 1 of Order III  of the Civil Procedure Code! 
says;

“  kny appearance, appllcation or act in or to any Court, required 
or authorized by law to be made or done by a party in such Court, may, 
except where otherwise expressly provided by any law for the time being 
in foroa, be made or done by the party in person^ or by his reoosidzed 
agent or a pleader duly appointed to a(jt in his behalf.’ '"



Kule 4(i) of the Order says :
“  The - appointment of a pleader to make or do any appearance l ^ubentius 

application or act for any person shall be in wilting, and shall be E kka
signed by such person or by his recognized agent or by some other tj,
person duly authorized by power of attorney to act in this behalf. ”  Dhuki

Clause {3) o f rule 4 dispenses witk tlie appoint- K o eri.

ment in writing in the case of an advocate of any 
High Court, and an advocate is not required to 
present any document empowering him to act.

Therefore an advocate, unlike a pleader, can be
Verbally appointed to act on behalf of his client, and 
when so appointed under rule 1 of Order III he can 
appear, plead and act. Hence Mr. Roy need not 
have filed any vakalatnama as his authority to present 
the petition of revision on behalf of the petitioners.
So far as the law and the rules are coneerned, there 
is nothing to prevent an advocate, either in the High 
Court or in the subordinate Courts, from preseriting 
an application on behalf of his client without any 
power of appointment oi vakalatnama giYQn to him 
in writing. There is nothing in the Legal Practi­
tioners’ Act also against this view.

Section 7 of the Letters Patent of this Court 
confers upon the Court power

“  to approve, admit and enrol such and so manv adTocates, vakils 
and attorneys as to the said High Court may seem meet ; and such 
advocates, vakils and attorneys shall be and are hereby authorized to 
appear for the suitors of the said High Court, and to plead or to act, or, 
to plead and act, for the said suitors, according as tha said High Court 

^may by its rules and direotioas determine, and subject to such rules and 
'■•'directions.'” : "

In section 8 of the Letters Patent it is further 
declared that this Court

“  sĥ ^̂  have power to make rules from time to time for the qualifica­
tion and adpaission of proper persons to be advocateSj vakils or 
attorneys-at-law of the said High Court, and shaU be empowered to 
remove or to suspend from practice, on reasonable cause, the said advoc­
ates, vakils or attom6ys-a.t-law; and no person whatsoever but such 
advocatesf vakils, or attorneys shall be allowed to appear, plead or act 
on his own behalf or bn behalf of a co-suitor.”

Section 119 of the Civil Procedure Code enacts
that

“  Nothing in this Code shall be deemed to authorize any perbon on 
behalf of another to address the Gbtirt in the exercise of its original civil
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1 9 2 5 . jui'isclicitiou, (jr to ex a m in e vvitiiesstw, e x c e p t w licre th r  Couri; sh a ll h a ve
----------------  in tlie exercise of the power conferred by its ehai'ter authorized him so
IjAXJbentius ^0 do, or to interfere with the power cf tho High Court to make rules

Ekka eoncerning advocates, vakils and attorneys.”

No rule lias been f rained in tliis Court prohibiting 
an advocate from presenting an application or acting 
on behalf of his client.

Under section 4 of the ]'..egal Practitioners Act 
(Act X V III  of 1879)

“  Everv person now oi- bofirja.i:t,tu' (.uitiereil iiM ;iii ftdvocHiie or vakil 
oa the roll of any High Court under the Letters Patcmt t'onstitufcing, 
aufih Court, shall be entitled to practise in all Courts suhordiniite ti.i the 
Court on the roll of wliie.h he is entered,”  etc.

Thus, if an advocate on the roll of this High Court 
is entitled to sign and present an application and to 
act on behalf of his client in the High Court it«elf , 
by section 4 of the Legal Practitioners Act referred 
to above he will be entitled to practise in all the Courts 
subordinate to this Court. The word “  ])ractise 
in the section has been advisedly used and unless 
prohibited by any special rule will include the right 
to appear, plead and act.

Mr. SaMbhib Saran has*referred us to the case of 
Rem Taruck v. 0 .  That case,
no doubtj supports his contention, but tha,t case 
relates to the practice in the Calcutta High Court 
under the rules framed by that Court prohibit!tig 
advocates of the Court from a,cting on behalf o f their 
clients either on the original or on the appellate side ; 
and all the arguments advanced hy Mr, Sarnhhu Samn; 

: were considered and fully met by a Full Bench o f the 
: Allahabad High Court ' in the" case; of Bakhtawar 
Smgh :Smt Lai p). Their Lordships in that case 
observed;: It does not appear to us necessary; to
enter upon a discussion of the practice tha,t prevails 
and regulates the professional status and proceedings 
of counsel in England, as it seems to us altogether 
beside the question we have- to determine^ namely, 
whether en.r advocates of this Court, 9,re, as^^chi

(1) (1870) 13 W. R. (C. E.) 60. (2̂  (1887) I. L. R. 0 All. 617, F. P..



proliibited from doing all sucii acts as admittedly
may be done by the vakils, v’ Latoentius:

Accordingly tlieir Lordships held tliat under the Ekka
Letters Patent of the Allahabad High Court and its DHma’
rules an advocate can appear, plead and act. Kgeri.

Now, the Letters Patent of this Court and the 
rules framed by us are on similar lines to those of the 
Allahabad High Court. I ani; therefore, inclined to 
adopt the view taken by the Pull Bench of that Court 
and to hold that the learned Subordinate Judge was 
wrong in his view that the petition of review 
presented to him by Mr. Pboy, advocate, on behalf of 
the petitioners was not properly presented.

The first ground upon which the learned 
Subordinate Judge rejected the application of the 
petitioners, however, seems to be substantial. Tlje 
petition was filed inuch out of time. ■ The appeal was ; 
disposed of on the 23rd December, 1922, and the. 
pstitioner no. 1 came to know of it in the first week 
o f January, 1,923, when he came to Ranchi to inquire; 
about the case. The review petition should have been 
filed about the 23rd of March, 1923. It was, how­
ever, filed on the 5th June, 1923. This enormous 
delay has not been explained in the petition for review 
presented to the Subordinate Judge.

It is a well-recognized principle that a petition 
filed out of time must show on the face of it the reason 
f o r  dela_y and there must further ,be an express prayer; 
for condonation o f the delay under section 5 o f the 

' Limitation Act. ;0n the face of it the petition;was: 
time-ba-rred and the Court below was right in holding

■ ;that it; washot:mtertainable. ■
Again, the petition; does not impute im.proper 

cond:uGt on the part of ; th6 pleader who filed the 
3om.prom.ise petition, and unless that was done the 
action taken by the pleader on behalf of the 
petitioners could not be ehal.ien.god, for under the 
mhalatncma the pleader had full power to com­
promise the case [vide Sadho Samn Rai v. A nm t
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1925. xhe recent decision of their Lordships of
tlie Judicial Committee in the case of Soiirindra Nath 

jLmA Mitter v, Herctmba Nath Bcmdopadhyaya (2) may be 
. ‘̂v usefully cited, though the facts of the case are not
Kotm! very similar to those of the present one. On principle

there does not seem to be any reason for interfering 
with a compromise consented to by the pleader duly 
authorized in this behalf, unless fraud or collusion is 
imputed to the pleader. No such collusion or fraud 
has been pleaded in the petition. No doubt,
ig'norance of the compromise, want of instructions 
to the pleader and possibly fraud practised by the 
opposite party have been vaguely stated in the petition. 
These are, however, not sufficient to affect the com­
promise filed in the present case Again, the
petitioner no. 1 says that he was looking after the 
case and went away on the 23rd December, 1922, to 
make arrangements for Christmas festivities, but 
there were about ten other petitioners and there is 
110 reason why the petitioners other than petitioner 
no. 1 could not remain in Ranchi to look after the 
case. . ■■■ :

,?or all these reasons I dismiss the applications.
AirpUcations dismissed.
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MUSSAMMAT BIBI KHUDAl,m’UNNISSA.*
Bengal Temnpij Act, LSSo (/let F of 1885), seotzons 2̂  ̂

ami 26— Occupancy raiyafc, dying intestatG ivUJurid heirs,

* Appeal AppcOlftle ni-o.ro.i- no, JMU. of 1022, {roiri a decitiion
of B. KriKlma Bahay, Sul>i'ri,Unnlo Judgo ol' Purnoa, dated tho 6tli 
I ’ebi-uaiA', rcvcreing tlio decision o! M'. Amir Hami:a, Munssif
(First Court), Patna, dated the 17th Auguht, 1021,
(1) (1923) I. L. E. 2 Tat, 731. (2) (11)23) All. lud. Ecp. (P. C.) 98.


