
In the present case the objection of the judgment-.. ■ 
debtor was that the houge on the smaller plot had not jlskaeas 
been sold and that it was not competent for the Goiirt 
to sell it. In my opinion the obiection was one under 
section 47, and the order o f the Court in favour of the ;
decree-holder was, in my judgment, appealable.

The appeal therefore lies, but as it fails on the 
merits it is dismissed with costs.

Ross, J.— I agree that the appeal should be 
dismissed,

A ffea l  dismissed,
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M O H IT  N A B A IN  JH A   ̂ 1926,
V.

TH A K A N  JHA.®

Code of Civil Procedure, 1908 (4 ct F of 1908), Order X X I , 
rule QQ— Order refusing to notify a lease in the sale 
proclamation, whether final—res ]ndiGa>tas—appeal.

An order of the Court determining any of the particiilars 
to be stated in the sale proclamation tinder Order X X I , rule -66, 
is not a final order and cannot operate as res judicata, tiie 
parties being at liberty to re-open the same qiiestiGn in 
a subsequent proceeding.

An order refusing tp notify a lease in the sale proclamation 
is an order under Order X X I , rule 66, and is not appeal- 
able.

Appeal by the judgment-debtor.
This was an appeal by one of the jl]dgment■• 

debtors, Mohit Narain jha , against an order of the 
Snbordinate Judge of Barbhanga, dated thev 5th. o f 
April, 1924:, rejecting his application o f objeetion to

*■ Appeal from Origiiial Order no. 82 of 1924, from aa order of
B. Siieonandan Prasad, Subtftaitfate Judge of Ss^ed t|:̂ 0

: April. 19?4,/ ; ' ‘  ̂ ' .....  ® ' .......... ^



1925. the execution proceedings. The decree under execu»
MdHj$ tion was passed on the  ̂basis of a mortgage bond
Naeain executed by one Shibnath Jha on the 27th of Septem-

ber,' 1916, in favour of Mussaminat Debdhira Dai, 
Tsa^  mortgaging certain properties. Three of those

Jba . properties were held in lease by the present appellant
under a thika 'patta  ̂ dated the 7th of January, 1915, 
executed by Shibnath Jha for a term of seven years 
from 1322 to 1328 Fs. The paMa provided that, after 
the expiry o f the lease in 1328, the lessee was to 
continue in possession for another term of seven years 
from 1329 to 1335 on the same jama and conditions as 
the original lease; and that the lessor was to execute 
a fresh fatta  for the subsequent period. It appeared 
that the mortgagee, Debdhira Dai, objected to advance 
the loan and to take the mortgage unless the lessee 
agreed to give up possession of the leasehold properties 
after 1328, in case she had to purchase any of those 
properties either by a private conveyance or in 
execution of a mortgage decree for the satisfaction of 
the mortgage debt. The lessor induced the lessee to 
agree to this term and, accordingly, on the same day 
on which the mortgage was executed, namely, the 27th 
September, 1916, the lessee executed an 
in favour of the mortgagee, Mussamm.at Debdhira Dai, 
in which he agreed to waive his thika right and to 
relinquish possession of the property which the 
t o  "might purchase either by private sale dr
at a sale in execution for payment of the mortgage 
debt. The mortgagee instituted a suit to enforce; the 
mortgage and, in this suit, the lessee, who is the 
present appellant, was made a party and was the 
defendant no. 8.

One of the issues raised in the mortgage suit was 
issue no. 2 which ran thus ;

“ Is the c/craniawa, daiiRcl the 27tb. of September, 1916, binding 
on defendant no. 8 and haa plaintiff any cause of action against 
him?”

The Subordinate Judge held that according to the 
terifts of the ekrarnama of 1916, the defendant iio. 8*̂
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lease wotild be subject to tbe plaintiff’ s mortgage if 
the dues of the plaintiff were not paid by the executant mohit
till 1328. He further‘held that the defendant was Nabaih
bound to give up possession of the property if  the 
plaintiff purchased any of the mortgaged properties; thawln
and the usual mortgage decree was made in which it Jma.
was directed that the defendant no. 8 would be bound 
to give up possession after 1328 if the plaintiff herself 
purchased any of the properties. Debdhira Dai 
executed this decree in execution case no. 166 of 1922.
An application was filed by the present appellant 
praying that a note be made in the sale proclamation 
that the mortgaged property should be sold subject to 
his lease, and that after the decree-bolder purchased 
the properties, the applicant should give up possession 
thereof after 1328.

The Subordinate Judge refused this application 
by his order, dated the 26th of August, 1922. The 
reason given for refusing the application was that 
the lease had expired in 1328, and that therefore the 
lessee had no right to continue in possession, the 
application for making the note in the sale proclama­
tion having been filed in the year 1329, that is, after 
the expiry of the lease. This execution case was, 
however, ultimately dismissed.

The original decree-holder thereafter assigned 
her decree to the present respondent Thakan Jha.
The present execution (Execution Case no. 283 of 
1923) was taken out by the assignee and the appellant 
fî led an objection to th"e execution in which he objected 
to the competence o f the assignee to take out execu­
tion on the ground that he was merely a 
Eamalnath Jha, judgment-debtqr. H e also prayed 
that, in case the assignee was held entitled to proceed 
with the execution, a note might be made in the sale 
proclamation that the properties advertised for sale 
should be sold sub ject to his prior lease which extended 
up to 1835. T^ Subordinate Judge rejected the 
objection of the appellant on a finding that the 
aaiignee was not Ihe for Kamalnath Jha
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W25. and that the application for making a note in the
sale proclamation was barred by res judicata on 

NARr̂  account of the previous order of the Subordinate
jiiA Judge in the execution cafse of Debdhira Dai, dated
 ̂ the 26th of AuOTst, 1022, mentioned above. Heriij. AW '
Jha/  further held that on a true interpretation of the

ekrarnama in favour of tlie original decree-holder, 
the assignee was entitled to take the benefit thereof, 
and that the agreement contained in the ekrarnama 
was not a personal agreement with Debdhira Dai as 
was contended by the appellant. Against this order 
the appellant appealed to the High Court.

K, P. Ja;}jaswal (with ]iini Lachmi Kant Jka), for 
the appellant; I am entitled to ra ise a plea which was 
not and could not be raised in the previous execution 
ease. The principle of constructive res judicata does 
not extend to execution proceedings. In the previous 
case the order of the Court was based only on one of 
the reasons urged here. The c|uestion of lease was, if 
at all, incidentally gone into for the purpose of 
determining the real point which was directly and 
substantially in issue. A  wrong decision, however, 
cannot operate as res judicata.

Murari Prasad (with, liim Anrudhji Burvian), 
for the respondent: This identical objection was
taken in the previous cxeoution proceeding but was 
disallowed. The prayer of the judgment-debtor could 
not have been disposed of without the Court first 
deciding the point whether or not there was a sub­
sisting lease. The question was one between the 
decree-holder and the judgment-debtor under section 
47, Civil Procedure Code, so the decision is a decree.

' K u l w a n t  Sa h a y , J.'—It is settled law that the 
question of valuation decided by tlie executing Court 
under Order X X I , rule (i(), will not be binding on the 
parties in a subsequcDt proceeding; similarly an 
order drawing up the sale proclamation might not be 
binding on the parties concerned,]

The Court in fact took up the point and rightly 
or wrongly decided it as a direct ana substantial issue
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in the case. The decision, therefore, operates by way 
of res judicata and cannot be reacfitated in the mohit
present proceeding. ' Even if the jndgment of the Narain
executins: Court is not in accordance with law, it is ,
final and bindino' on the parties [Ramlal Mulilmnd 
V. Deodhari Rai(}y\. Jha.

Jayasival, in reply.
K ulwant Sahay, J, (fifter statin^r the facts pet . 

out above, proceeded as folloivs): The first point
taken by the learned Counsel for the appellant is that 
the assignee was a farzidar for Kamalnath Jha, one 
of the jndgment-debtors, and, therefore, he was not 
entitled to execnte the decree. The learned Sub­
ordinate Judge has discussed the evidence and has 
come to the conclusion that it has not been satis­
factorily established that the assignee was a farzida7  ̂
for Kamalnath Jha. On a consideration of the 
evidence which has been placed before ns, I am of 
opinion that the learned Subordinate Judge was right 
in his conclusion on this point.

The learned Counsel has referred to the evidence 
on behalf of the assignee, and has argued that this 
evidence is not sufficient to show that lie was a real 
purchaser, but it was for (lie appellant to prove con­
clusively that the assignee was a farzidar for the 
judgment-debtor. The evidence on his behalf is not 
at all satisfactory to prove the farzi character of the 
assignment; and this ground of the appellant must 
fail.

T'he second ground taken by the learned Counsel 
for the appellant is that the Subordinate Judge was 
wrong in holding that the present application in so far ' 
as it asked a note to be made in the sale proclamation 
about the properties being subject to the appellant’ s 
lease was barred by res judicata. This contention 
appears to be sound The application made by the 
present appellant in the previous execution case was
.. ......................................... . I'wiii iniiiwii I ^ i i i i — n  ............................, II ■ ■■■■■■ ■ U Mi'iwni l  " I »» ' l»l I — >— — pi— I f  .

(1) (192y) I. L . B : 2 P£̂ t. 771.
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1926. that his lease might be notified in the sale proclama-
"  Mohit tion. Now this was an application in connection with

itaeain the drawing up of the sale proclamation as proyided
Jha by Order X n ,  rule 66, of the Civil Procedure Code.

Thakan The Court executing the decree is required to state
jha. certain particulars in the sale proclamation and in

order to state those particulars it is sometimes neces- 
sary that the Court should hold a summary enquiry.

’ ' The sale proclamation has to be drawn up under Order 
X X I, rule 66, of the Code after notice to the decree- 
holder and the judgment-debtor, and both parties are 
entitled to apply to the Court asking it to state such 
particulars in the sale proclamation as they think 
proper. When there is a difference between the 
decree-holder and the judgment-debtor as regards any 
of the particulars to be stated in the sale proclama­
tion, the Court has to make a summary enquiry and 
pass orders after such enquiry. One of the partiailars 
to be stated in the sale proclamation is as regards 
the encumbrance to which the property sought 
to be sold is liable. Another particular to be stated 
therein, as provided by clause (e), sub-rule (^), rule 
66, is everything which the Court considers material 
for a purchaser to know in order to judge of the nature 
and value of the property. Under this head the 
matter,, which is usually enquired into by the Court, 
is as regards the valuation of the property and evidence 
is generally given imder clause (.4) of the rule in order 
to enable the Court to state those particulars. It has 
been held that the order of the Court determining any 
of the particulars to be stated in the sale proclamation 
under Order X X I, rule 66, is not a final order and the 
parties are at liberty to reopen the same question in a 
subsequent proceeding such as a proceeding relating to 
setting aside the sale under Order X X I, rule 90, of the 
Code of Civil Procedure. The order of the Court in 
the previous execution case of the originar decree- 
holder, dated the 26th of August, 1922, wa.s therefore 
not a final order but an interlocutory order after a 
summary enquiry; and it cannot be held that such m  

would operate as res judicata in a subsequent
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proceeding. Moreover the objection taken on the 
previous occasion was that the lease had expired in mohit
1328F5. and was not subaistent at the time the pre- Nakain
vious execution was taken out. The objection in the 
present case is that the present decree-holder, who is thakan
the assignee of the original decree-holder, is not Jha.
entitled to the benefit of the ehrarnama which was a _ 
personal agreement with the original mortgagee- 
decree-holder. No doubt there was a summary deci­
sion in the previous execution case that the lease had 
expired in 1328, but that was only a reason given for 
disallowing the prayer of the judgment-debtor to 
notify the lease in the sale proclamation. It is the 
final order which operates as a bar in cases where the 
principle of res judicata is applicable. The reasons 
given for the final order cannot operate as a bar. In 
a subsequent proceeding between the heirs of the 
original lessor and the lessee it has heen determined 
by this Court that the lease did not expire in 1328, 
but would expire in 1335. No doubt the present 
decree-holder or his predecessor was not a party to the

Jroceeding in which that decision was come to, but 
am of opinion that it is still open to the lessee, the 

present appellant, to raise that question in the pre­
sence of the present decree-holder. I am therefore of 
opinion that the learned Subordinate Judge was 
wrong in holding that the present application of the 
appellant was barred by m

It has, however, been contended by the learned 
Vakil for the respondent that if the order in the pre- 
■vious execution case be held merely to be an order 
under Order X X I, rule 66, o f the Code and not an 
order under section 47, then the present order under 
appeal, so far as it dissallows the appellant’s prayer 
to notify the lease in the sale proGlamation, is also 
an order under Order X X I, rule 66, of the Code and 
is therefore not appeal^^  ̂ This objection of the 
respondent appears to be sound. The order of the 
learned Subordinate Judge, in so far as it refuses to 
notify the lease in the sale proclamation, is really an 
^ 4 #  Order 2^X1, rule 66, and is therefore not
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appealable; and the present appeal, in so far as this 
part of the order is concerned, is incompetent.

The question, however, as re.e;ards the interpreta­
tion of the eJcrarnam>a was raised in the Court below 
and decided by it. It has also been raised before iis 
and has been fully argued on both sides. I think it 
therefore desirable to express my opinion as rees;ards 
the interpretation thereof. It has been contended on 
behalf-of the appellant that the asjreement contained 
in the ejcmrnama-wsis an a.greement entered into with 
the mortgagee Miissammat Debdhira I)ai personally, 
and her heirs or representatives are not entitled to take ' 
the benefit thereof. Reference is made to the terms 
of the ekrarnama and to the absence of any expres­
sion showing that it was the intention of the parties 
that the heirs or representatives of the original 
mortgagee could enforce the terms of the ekrarnama.
I  have read the ekrarnama carefully and I have con­
sidered the circumstances under which it was executed ; 
and I am of opinion that the intention of the parties 
was that not only the mortgagee Mussarpmat Debdhira 
Dai personally was to take advantage of the terms 
thereof, but that her heirs and assignees and legal 
representatives were also entitled to the benefit thereof. 
It is to be noted that the terms of this ekrarnama were 
settled before the mortgage was executed although the 
actual execution of the ekrarn,ama took place after 
the execution of the mortgage bond. There is a recital 
in the ekrarnama that the lessor Babu Shibnath Jha 
was in need of money but the money-lender raised the 
objection that in the event of non-payment of the debt 
up till 1328 if she (the be under the
necessity of getting  ̂habala executed in respect of the 
mortgaged property or of purchasing at an auction- 
sale any of the ma%ims held in lease by the lessee she 
would be put to loss i f  the lessee continued to hold 
possession after 1328. The was therefore
executed at the request of Babu Shibnath Jha for the 
satisfaction of the mahajan, the money-lender. It 
was a part of the terms, of the mortgage and to my 
mind it seems clear that the mortgage was executed
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1925.with the stipulation that in case the_ mortgagee pnr-_______
chased the property the lessee would give up possgssion mohit
after 1328. I see no reason to hold that this was a  Narain
personal agreement to enure for the benefit o f Jha.
Mussammat Debdhira Dai personally and not of her 
heirs and representatives. It had the effect of J h a .

enlarging the security and must be taken to be for the „  
benefit of the mortgagee and her heirs and 
representatives.

Stress is laid by the learned Counsel for the appel­
lant on the expression contained in the ehrarnama 
to the effect that if the mahajan herself purchased
any of the leasehold properties then the lessee would 
give up possession after 1328 ; and it is contended that 
the expression herself shows that it was intended
that Mussammat Debdhira Dai alone could take 
advantage of eJirm’nainci. In my opinion this 
contention; is: 3^hat was intended to be
expressed was that i f  the mortgagee purchased then
the lessee would give up possession; if an outsider or 
a third person purchased, then the lessee would not 
give l i p  possession. What was contemplated was the 
case of the mortgagee becoming the auction'-purchaser 
in contradistinction to a third person purchasing the 
property.

It is next argued that there was no intention that 
this covenant should rim with the land; and it is 
pointed ont that it was stipulated in the e/cm m aM  
that if  the mortgagee purchased one, two or all the 
three and obtained delivery of possession
thereof, the condition as regards relinquishment by the 
lessee shall hold good in respect of the one, two or three 
mauzas which the mortgagee might purchase and not 
of the other mauza or mauzas which she might not 
purchase. I am unable to see any force in this con­
tention. This term in the ehrarnama is in no way in 
conflict with the previous terms thereof and does not 
show that the covenant was not to run with the land.
It only emphasizes the fact that no one except the 
mortgagee was to g'et the benefi,t of the agreement ; and



1925. that if tlie mortgagee purcliased only one or two out
■ "■ of the three leasehold properties, then she would be
N ae ain  entitled to take possession of only that one or those two

jsA properties. Reference ha,s been made by the learned
Tkakah Counsel for the appellant to section 6, clause {d), of 

the Transfer of Property Act which provides that an 
interest in property restricted in its enjoyment to the 
owner personally cannot be transferred by him; and 

AHvT, . ig argued that the assignment, in so far as the terms 
of the ekrarnama are concerned, is bad in law. This 
would be so only if it be held that the covenant in the 
ekrarnama was a personal agreement with Mussammat 
Debdhira Dai. Once it is found that it was not a 
personal covenant, section 6, clause id), of the Trans­
fer of Property Act can have no application to the 
present case.

I am therefore of opinion that the lejarned Sub­
ordinate Judge was right in holding that the covenant 
in the ekrarnama was for the benefit of the decree- 
holder, whoever he might be, at the time of the 
execution of the decree. I  would, however, dismiss 
this appeal in so far as the question of the farzi 
character of the assignment is concerned against the 
appellant on the merits, and in so far as the 
appellant’s application to notify the lease in the sale 
proclamation is concerned, on the ground that no 
appeal lies against this portion of the order. The 
appellant ought to pay the costs o f this appeal.

MullicKjJ .—I agree.
Ross, J .—I agree that the appeal so far as it 

questions the right of the respondent to execute the 
decree on the ground that he is farzidar of one o f the 
judgment-debtors shotdd be dismissed ; and I also agree 
that no appeal lies against the decision of the Subor­
dinate Judge refusing to notify the appellant’ s lease 
in the sale proclamation. The appeal shoul d therefore 
be dismissed with costs.

S. A. K.

H 6  t h e  lisfbiA]^ LAW REPOETS, [ v o t .  kt..,


