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JAG-AT CHANI3.BA THAKUR.’*̂
Mortgage decree—execMtion of—Sale—application to set 

aside on the ground of non-sa,leahility of the suhject-matter— 
Santal Parganas Settlement Regulation, 1872 (B,egulation III 
of 1872), section 27—mnlraiyat—non-salealnlity of a holding, 
objection as to, whether can he taken in execution of 
mortgage d.ecree—Execution Court, jurisdiction of, to go 
behind the decree. An obiectioii tliat a property is not sale
able may, in certain circumstances, be made by the judgment- 
debtor, in the case of a money decree, either before or even 
after confirmation of the sale; but in the case of a mortgage 
decree Biich an objection cannot be taken in an execution 
proceeding because it is an attack upon the validity of the 
decree, and it is not open to the executing Court, where its 
jurisdiction is based on a decree for sale, to refuse to carry 
out the sale BO long as the decree exists in full force and 
eifect.'

' Durga Charan 'Mandal v. Kali Prasanna Sarlcar 0 ), 
relieĤ  on.

WhB  ̂ a naor his mulraiydti
interest in a certain mauza, Tvath his entire nij-jote in two 
jamahandis, to the appellant, who obtained a mortgage decree 
and in execution thereof brought the properties to saJe, and 
the juflgment-debtor thereupon filed an application to set’ 
aside the sale on the ground, mfcr alia, that the interest of 

.his co-sharers in one of the fam-abandis not being saleable 
under section 27, Santal Parganas Settlement Eegnlation, 
only his interest could pass by the sale, that the
executin.o' Court could not go behind the decree and althougH 
section 27(5) of the Santal Parganas Settlemeitit Eegulation

* Appeal from Appelktft Orrlpr no. 182 of 1024, and Civil EoviHion 
no. 393 of 1924, from an order of B. iB. Rmfiell, Esq., i.d.B,, felsW 
Judge of the Santal Parganafi; dated the 19bh May, 1924» coiifir^ 
an order of B, B. Sarkar, Ruhorclinate Jiidga of Deoghar,
SOtli February, 1924. " .

(1) (1899) 1. L . n. 26 Gal.



prohibits a Court from recognizing a transfer as valid, if made
in contraYention of subrsection (1), the prohibition
only to a Court engaged in a proceeding’ in which it has sbai
jurisdiction to investigate the legahty of the transfer. y.JjiaAT ; V

Bhagtvan Das v. Hathihhai ( )̂, Ramdayal v. Narpat Chandba 
Singh Bholanath v. Mussawjnat Kisliori Ĉ ), applied .
Raja of Vizianagram v. Dantivada Ghellayya ( )̂, not 
followed.

All exe('iiting Court has no jurisdiction to set aside a sale 
for an irregularity whidi lias not caused any substantial loss.

Appeal and applicatic^n by the decree-holder.
Jagat Chandra Thakur was a mulraiyat to the 

exteiit of a 8-annas 6j-pies L-'liare in niaiiza Matiara. 
Jamaimidi no. 46 in the Survey and Settlement 
Eecord Y/as his ofncial mulrai/j'ati jotB &nd jamabandi 
no. 43 -#as Ms anceRtral holding and was ealled the 
mvJ/raiyater jote, and he had a joint ■undivided share 
in it i^ith others. It appeared that both jotes weve 
security for the rent which he had to collect and pay 
to the proprietor of the village and were saleable in 
execution of a rent decree.: : - "

Jagat Chandra mortgaged his mMlraiyati interest 
in Matiara, together with his entire m j-jote
jama]}midis 4& and ;4:6, to the appellant/Amrit I âl 
Seal; who brought the prorr-yerties to sale on the 29t]i 
June, 1923, in execution of bis moHgage decree.: v The, 
judgmeiit-debtor tliereuT^on filed an appli cation to set 
aside the sale on the grounds referred to in;:
Order X X I, rule 9D, a,Bd also; .on the groniid that the 
interest o f  his co-j^Karer pmabandi no. 43 not 
being: saleable only his interest ill the jamaluindi could 
pass by the sale.

The Bubordinnte Juflc;^ found thnt all the 
recorded tenants were parties to the mortgage decree 
and that the entire jote was saleable.

(1) (1880) I  L. R. 4 Bom. 25. (3) (1912) I. .L. R. 34 All. 25.
(g) (1911) I. L. E. S3 All. 136. _ (4) (1005) I, L . R-. 28 Mad; 84.
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192K He also found that it was not open to the
l^ y ^ .^  m%lTaiyat to raise this objection, in execution as he 

SsAfc: had not appealed against either the preliminary or
■ the final decree in the mortgage suit.

0H4irmic With regard to the allega,tion that there had been 
irregularities in the conduct of the sale, he found 
that the area notified for sale was 124 highas 1 katha
2 dlmrs, while the correct area was 161 highas 19 
hathas, the former figure comprising only the paddy 
and the lari lands and the latter including the 
unproductive jungle lands also. The property was 
valued at Rs. 4,000 in the sale proclamation and was 
purchased by one Chatradhari Singh for Rs. 7,100, 
and the learned Judge found that there was a mis
statement as to the exact sum due upon the decree 
but that the correct calculation was made subsequently 
and the amount notified at the time of the proclama
tion. The Subordinate Judge further found that the 
above irregularities did not cause the property to be 
sold for an inadequate price. The judgment-debtor’ s 
assertion that the value of the lands was Rs. 20,000 
was not accepted, and the decree-holder’s estimate of 
Rs. 7,000 was considered reasonable.

;: r In appeal the District Judge found that the
bidders were not misled either by the valuation put 
in the sale proclamation, or by the statement as to 
the amount of the decretal debt. With regard to the 
iinder-statement of the area, the learned Jiidge found 
that though the judgmeHt-debtor had failed to prove : 
what was the value of the property, the irregularity 
was suf&cient to invalidate the sale. He accordingly  ̂
' set the sale aside. ■

]V. C. for the'appellant.
Jagannath Pramd and Prasad, for the respon

dents.
im M&roh Mxjllick, J. (after stating the facts set out above, 

im. proceeded as follows): It is quite clear that the
earned Judge had no jurisdiction to set asidf; the sal®
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for an irregularity whicli did not cause a n y " » 25. 
substantial loss; and the decree-liolder's application £7^ 
in revision must succeed. Ciyil Eevision no. 393 of
1924, therefore, is allowed with costs. ■w/:

‘ S-mAT
The learned Judge, however, has decided in 

judgment-debtor’s favour on a more serious point 
which is the subject of second appeal no. 182 of
1924.

Disagreeing with the Subordinate Judge he 
holds that jote no. 43 not being saleaWe, the whole 
sale must be set aside. This decision under section 47,
Code of Civil Procedure, has the force of a decree as 
it  finally decides a question of right between the 
parties to the suit and a second appeal lies.

Now it is to be observed that in the mortgage suit 
at no stage did the nmlraiyat or any of his co-sharer 
defendants take the plea of non-saleability, and in 
the circumstances I do not see how, in the execution 
stage, the can object to the sale of the
property. The Court cannot refuse to execute the 
mortgage decree unless there is a clear statutory 
injunction in that behalf. It is true there can be no 
estoppel in the presence of an illegality, and the 
learned Judge points to section 27 o f Begulafcion III  
of 1872 (the Santal Parganas Settlement Eegulafcion), 
which runs as follows ;

 ̂ “  Clause (1).— transfer by : a raiyat of Ms riglit in Ms holding
' or any portion tliereof, b j  sale, .gift, mortgagei leasa or any other eontraot 
or agreement, shall be Talid unless the right to transfer has been recorded 
in the recovd-of-rights, and then only to the extent to whioh such right 

/'is'so recorded.''.''''''

Clause (3).— No transfer in contrayention of sub-section (2) shall 
be registered, or shall be in any way recognized as Talid: by any Court, 
whether in the exercise; of civil, criminal oir revenue 3irrisdictiori.’ ’^̂̂:̂^̂:̂ ‘̂ r

“  Clajlse ( 3 ) . any time, it comes to the notice' of the Deputy 
Commissioner that a transfer in contrayehtion o f sub-section (I) has 
ialjen. place, he may, in his discretion, eyict the transferee and either 
n’estbre the transferred land to the Taiytit or any heirs of the raiyat who 
'rhaa -transferred it, or re-settle the land •with another raiyat according 
to the village eustora for the disposal of an abandoned holding."
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' . The record-of-rights states that the mulraiyat is
Amkit lal entitled to transfer by a single transaction his entire 

Sea-l mulraiyati right in the viliage including his private 
_ «•  ̂ holding; but that the successor to a mulraiyat, whether 

GhandL acquiring by inheritance or transfer, is not entitled 
Thakub. to enjoy his rights or to perforin his duties until he 

. . has been recognized by the Subdivisional Officer. It
tJLLicK, j-jgo states that it is a raiyafs duty ‘to observe what

ever orders Government may pass forbidding the 
transfer, subdivision or subletting of holdings.

What the Government orders are with regard to 
transfer does not appear in the record-of-rights 
published in the Santal Parganas Manual of 1912 
which is the only material publication produced before 
us and it has not been shown, on what authority the 
learned Judge finds that the mulraiyat in this case 
has transgressed the law.

The record-of-rights does state tbat the rights of 
a recorded are not subject to partition by
gift, transfer, inheritance or otherwise; from this 
it only follows that a mulraiyat cannot sell or 
mortgage less than his interest in a rmilraiyater joie. 
In the present case there is nothing to show that he 
has contravened the law in this respect. Again with
out the mortgage deed it is impossible to say whether 
he has mortgaged only an undivided fractional interest 
or the whole 7 0 as his own, but in either case there 
would be no evasion o f the law. I f  it is a fact that 
the whole is not his and that some of the other 
judgment-debtors have an interest therein, then if 
there is any prohibition by Government against the 
sale b£ their shares, the mortgage decree was wrong 
in directing the sale of the entire undivided holding. 
The error j;lioWever, ie5' not apparent on the face of the 
record and without further evidence it is impossible 
to say that the decree was either illegal or without 
j-urisdiction.

But apart from this there is a defect in the 
learned Judge’s proceedings which goes to the root o f
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Jurisdiction; for it is clear that it was not open to
the learned Judge at all to question the correctness r .7
of the mortgage decree. * Seal

. . . "  ■
Assuming that the trial C'/ourt has 'wrongly 

ordered the sale of the interest of the co-sharers, does thaS ! 
section 27 of the Santal Pargauaa Settlement Begnla- 
lion authorize any Court that may choose to do so 
set aside the decree? I think not. “  Any Court 
in sub-section (£) of t^ection 27, means a Court yested 
with jurisdiction to question the correctness of the 
decree. The execution Court's powers are derived 
from section 47 of the Civil Procedure Code, and in 
my ^Muion that Court cannot refuse to attach and 
sell jote no. 43 even if satisfied that the decree was 
wrong. He wiis not entitled to enter into any inquiry 
as to the correctness of the decree or the jurisdiction 
of the Court which passed it. Here it did not even 
appear on the face of the decree that it was without 
jurisdiction. The Court was bound to assume that 
the decree had been made with jurisdiction and that 
there were no Government orders prohibiting the sale 
o f  the Certainly the trial Court in the mort
gage suit would have been justified in declining to 
sell the property if the prohibition exists; so again 
would the execution Court if there had been only 
a simple decree for money; but where the jurisdiction 
is based on a decree for sale it is not open to the 
execution Court to refuse to carry put the sale so 
long as the decree exists in full force and effect. An 
objection that the property was not saleable could 
under certain eircumstances have been made by th® 
judgment-debtor in the case of a money decree either 
before or after the sale, md in Durga Charan 
Mandaly , KaU PraMinna SarMr {̂ ) it was held that 
the objection could be made even after confirmation.
But in the case of a mortgage decree the objection 
cannot be taken in an execution proceeding because it 
is an attack upon the validity of the decree

VOL. IV .] PATNA SERIES. 701

(1) (1899) I. t .  R. 26 0«a. 727.



1928.________  Secfcion 60 of the Civil Procedure Code provides
A3CBIT Lax. that the house of an agriculturist is exempted from 

SsAL attaohment and sale in execution of a decree; but it 
Jaga® was held in Bhagwan Das y. Hathibhai 0  that 

CsANDiA where a mortgage decree has been passed for the sale 
Thakoi. of an agriculturist’ s house, the execution Court could 

Minajos j  0̂̂  refuse to execute the decree notwithstanding the 
"provisions of section, 266 of Act X  of 1877 which 

corresponds to section 60 of the present Civil 
Procedure Code. In Uamdayal v. Narpat Singh (̂ y, 
in a second appeal against the mortgage decree itself, 
the Court gave effect to the exemption and dismissed 
the claim for the sale of the hypothecated pr<^erty. 
In Bholanath v. Mussammat Kishori {̂ ) two of the 
learned Judges, disagreeing with the third Judge, 
held that section 60 was only a bar in a proceeding 
for the execution of a money decree and that 
a mortgagee who has obtained a decree for the sale 
of an agriculturist’ s house is entitled to have it sold 
in execution. The Court accordingly gave a decree 
for the sale of the house in second appeal.

These cases illustrate the principle that an 
execution Court cannot go behind the decree.

On the other hand, in the Raja of Vizianagram v. 
Bantivada Chellayya {̂ ) it was held that section 5 
of the Hereditary Village Officers’ Act (Madras 
Act III  of 1895) made it obligatory upon a Court 
executing a mortgage decree to go behind the decree 
and to refuse to sell village inam lands though their 
sale was ordered by the decree. The decision was 
based upon the rule that prohibitions having some 
object of public policy in view must be literally and 
Strictly enforced and that the principle of personal 
estoppel does not apply. The rule may be admitted, 
but the question is, wliether any Court can interfere 
to put the statute in force except in the course of 
a properly constituted proceeding over which he Has

(1) (1880) I. L. E. 4 Bom. 25. (8) (1912) I. L. B, 84 All, 25.
I. L B. SB 18ft. (4) (1905) r. L̂  08 8 ,̂
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Jurisdiction. In this last-mentioned cftse their 
Lordships of the Madras High Court held that the Lm» 
execution Court was competent to refuse to sell the Sim, 
inam lands; but with great respect it seems to me 
that this was giving a right to the execution Court chandb4 
to review the judgment of the trial Court on a question Thakto. 
of fact. It follows that if  such a right is reco^nixed 
there is nothing to prevent a conflicting decision in 
the execution Court both as to the facts and the law 
on the issue of saleability. Such a result could not 
possibly have been contemplated.

The language of section 27, clause (;g), o f tHa 
Santal Parganas Settlement Regulation is perhaps 
more express and peremptory than that of section 60 
of the Civil Procedure Code; but the same restriction 
applies. The enactment certainly prohibits any Court 
from recognizing a transfer as valid i f  made in 
contravention of sub-section (1) ; but the Court must 
be engaged in a proceeding in which it has jurisdictioii 
to investigate the legality of the transfer. In other 
words, the proceeding must be properly constituted 
and the investigation necessary. In my opinion the 
Court hearing the appeal from the original decree 
could have investigated i ts correctness but not the 
execution Court. Therefore so long as that decree 
stood, neither the Subordinate Judge sitting as 
a Court o f execution under section 47, Code of Civil 
Procedure, nor the District Judge in appeal from 
him, was competent to question it. 'The learned 
District Judge’s order, therefore, being without 
jurisdiction must be set aside.

The appeal is decreed with costs which, will be 
paid by the judgment-debtor respondents only. Th^ 
vsale will be confirmed

VCA. i t . ]  PATNA SIBIBS. m

■Bo8a. J . ---I: agree.;

A'ppeal decreed, 
AppUcdlioft atU'udeol,


