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Before Mullick and Kul'want Sahay, J J .

M U SSA M M A T E A M D IIL A E I K U EE 1924-25.

Dec., S, 8.
UPENDBANATHBASIJ.^ Feb.,

^Transfer of Property A ct, 1882,(Acf IV  of 1882), section  
52,—Lis pendens, doetrine of, whether apflies to purchase at 
an execution sale~-Gompromise-decree in- a fending suit 
whether affects the doctrine.

The doctrine of Us jiendens applies; to a purchase dorirAg 
the pendency of a suit which terminatos in a consent decree 
and it also apphes to a purchase at an execution sale.

Tinoodhan GhaUarji v. Tfailokhiju Ghamn 
relied on.

The fact that payment is made by a. decree-holder to the 
jiidgment-debtor in order to obtain a. consent decree does not 
affect the doctrine o r  fe peiKiens.

Tangor Manjhi V. Jaldhar Diari{^), f.olhwed.

Appeals by defendants nos. 1 and 2.
■ appeals arose out of a suit brought by tlie
plaintiff-respondent for declaration o f his title to and 
recovery of possession of a four-annas share in the 
eight-annas purwari taJchta of mourn Gariia. Both 
the Courts below decreed the-suit. Appeal no. 615 
was by the defendant no. 2 and appeal no. 677 by 
the defendant no: 1.

The facts giving rise to the suit "were shortly 
these ''V

Ga-rua in Eampur Mafi  ̂ Toim
ho. 6758, in the Bistrict of G-aya was divided into two 

of eight-annas each, Itnown aŝ

*  Appeal fxTjm Appellate Decrees nos. 6J5 and 677 of 1923, irom 
a decision of J. A. Sweeney, Esq., 1.0.3^, Districl} Judge of Gaya, dated 
the 21st February, 1922, affitming a deoisloxv of, B. Bijoy Kosliab Mitre, 
Subordinate Judge of G-aya, dated the 14tli Oocember, 1920.

: (1) (101248i 17 Gal. W . N. 413. (2) (1900-10) 14 Gal. W . N . S22.



takhtci and the yacliMari takhta. Four-annas out of 
Mussammat eight-annas pachhiani takhta belonged to the 
Ramdulaei plaintiff and the father of the defendant no. 4. The 

KtEE remaining foiir-annas was wakf property. Defendant 
Dpendea- 1̂ 0- Reyaz Ali Khan, was the owner of the entire

NATH' purwari takhta. He, however, sold a one-anna share
to a third person and he had seven-annas o f the fU7'- 
wari takhta left to him, The four-annas share belong
ing to the plaintiff and to the father of the defendant 
no. 4 in the paclihiari tahhta was held in lease by the 
defendant no. 3. In 1915 a rent suit was brought by 
the plaintiff and the father of the defendant no. 4 
against the defendant no. 3, and 'i decree was passed 
against the defendant no 3 on the 23rd November, 
1905. In execution of this decree the defendant no. 
3's four-annas share in tlie pur wari takhta was attach
ed on the 5th of June, 1907, and it was sold in execu
tion on the 19th September, 1907, and was purchased 
by the plaintiff and the father of the defendant no. 4. 
The sale was confirmed on the 26th November, 1907, 
and a sale certificate was granted, and delivery of 
possession was formally given to the auction-purchas • 
ers on the 12th June, 190̂ 8. It  was alleged by the 
plaintiff that he and the father of the defendant no. 4 
applied for mutation of their names by right o f the 
purchase in the execution sale; but they discovered that 
in the Collector’ s register the name of the original 
defendant no,2 Rai Bindeswari Prasad stood recorded 
by right of purchase under a deed of sale dated the 16th 
November, 1907, executed by the defendant no. 3 in 
favour of Rai Bindeswari Prasad. The appliGation 
for registration of names was accordingly withdrawn. 
The father o f the defendant no, 4 sold his interest to 
the plaintiff on the 15th of October, 1908, and the 
plaintiff, as the owner o f the entire iour-annas share 
purchased at the auction sale on the 19th of September, 
1907, brought the present suit for declaration of his 
title and for recovery of possession.

The suit was contested by the defendant no, 1 and 
the defendant no 2,̂  T^ 2,
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Rai Bindeswari Prasad, died after filing a written- 1924-25. 
statement and his widow Mussammat Eamdulari Kuer mussammat 
w a s  substituted in ilis place.’ E am d u lari

E.UER
The defendant no. 1 was a purchaser from v- 

defendant no. 2 under a deed of sale dated the 20th 
Baisakh, 1̂ 2̂  (May 1916). Their defence was that basu. 
the property originally belonged to one Jaikaran Lai 
who was the maternal grandfather of Eai Bindeswari 
Prasad. Jaikaran Lai died leaving a widow, Jasodar 
Kuer, and on her death the property passed to her 
daughter, Mussammat Lochan Kuer, who was the 
mother of Rai Bindeswari Prasad. Mussammat 
Lochan Kuer sold the property to one Mussammat 
Peyari and she in her turn sol'd it to the defendant 
no. 3.

The case of the defendants 1 and 2 was that 
sale by Mussammat Lochan Kuer was without any 
legal necessity and all tbat pa,ssed by the conveyance 
executed by Mussammat Lochan Kuer was only her 
life interest. Mussammat Lochan Kuer died on the 
5th of May, 1906,. and, on the 5th of May 1907, Rai 
Bindeswari Prasad instituted a suit (no. 69 of 1907) 
against the defendant no. 3 for possession of the 
property on the allegation that the sale by Lochan 
Kuer was inoperative after her death. This suit was 
compromised and a compromise decree avas passed in 
favour of Rai Bindeswari Prasad on the 13th of 
December, 1907. It was contended on behalf of the 
contesting defendants that the purchase of the plain- 
tifi in execution sale on the 19th September, 1907, was 
during the active prosecution of the suit brought by 
Rai Bindeswari Prasad which was a contentious suit 
and that the doctrine of applied to the
plaintiff’ s purchase. It was further contended that 
the sale by Mussammat Lochan Kuer was without any 
l e g a l  necessity and was not binding on the reversioner 
Rai Bindeswari Prasad after the death of Lochan 
Kuer. It was further alleged that-the deed o f sale 
d a t e d  the 16th of November, 1907, mentioned by the 
plaintiff in his plaint as having been executed by the
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defendant no. 3 in favour of Rai Bindeswari, was 
Mussamm.w executed with the knowledge or permission of Rai 
RAjcDULAJii Bindeswari and that he di9 not acquire the property 

under that deed o f sale but under the compromise 
fipENiJKA- decree passed on the 13th December, 1907.

Basu. Both the Courts below held that suit no. 69 of
1907, instituted by Bai Bindeswari, was a collusive 
suit, and the compromise decree was also a collusive 
decree and, that, therefore, the doctrine of Us pendens 
did not apply to the plaintiff’ s purchase. They fur
ther held that the deed of sale of the 16th of November, 
1907, was executed Avith the knowledp^e and consent of 
.Ra,i Bindeswari Prasad and that having regard to the 
fact tha.t the interest of defendant no 3 had already 
been sold in the execution of the plaintiff’ s decree on 
the 19th September, 1907, no interest passed to the 
defendant no. 2 under that deed of sale.

Sir AM Imam (with him G, S. Prasad Siiid 
N. C. Ghose), for the appellant in appeal no. 677,

Saltan Ahmed (with him N. K. Prasad), for the 
appellant in appeal no. 615.

S. M. Mullich and S. N. Bose, for the respondents 
in both appeals.

, C7ir. adv. imlt.
’ ■1925. ’ K iilw ant Sahay, J. (after stating the facts 

set' out above, proceeded as follows); The important 
question for decision in the present appeals is as to 
whether the purchase of the plaintiff at the auction 
sale held on the 19th September, 1907, is affected 
by the doctrine of lis This would dep^
on a finding  ̂ as to whether the suit, no. 69 of 1.907 
brought by R,ai Bindeswari Prasad against the defen
dant no. 3 was a hona a,nd coiitentious suit 
whether it was a •collusive suit. The learned DistriGt 
Judge as well as the learned Subordinate Judge have 
held that this suit was a collusive suit. This finding 
is based on mere suspicion. The dates of the various 
transactions are set out in the judgment of the learned 
District Judge and from the fact that the suit of Rai 
Bindeswari was brought in May, 1907, within a month
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of the date on which the plaintiff had filed his applica
tion for execution, namely the llth  of April, 1907, 
and that Rai Bindeswari entered into an agreement 
of sale with defendant no. 3 while his suit was still 
pending and after attachment of the property in the 
execution of the plaintiff’ s decree and, in fact, after 
the auction sale thereof, and that on the 16th of 
November, 1907, Rai Bindeswari took  ̂ kahala o f the 
same property from the defendant no. 3 while the suit 
was still pending, and that in December 1907 after the 
sale in execution in favour of the plaintiff had been 
confirmed there were consultations between Rai 
Bindeswari and his pleaders with reference to his suit 
and that on 12th December, 1907, a petition was filed 
in Bindeswari’ s suit that the parties were 
compromising and on the next day, that is on 
13th December, 1907, a petition of compromise 
was filed in the suit wherein the defendant no. 3 
stated that Bindeswari’ s claim was correct and that 
he was not in a position to refute it by evidence, the 
learned Judge came to the conclusion that Rai 
fiindeswari's suit was iiot ?i hond fide and contentious 
suit, but was a fraudulent and collusive suit 
in order to defeat the plaintiff, T am, however, not 
prepared to agree with the conclusion of the learned 
Judge. It is not safe to come to a finding of collusion 
and fraud on mere suspicion. The suit brought by 
Rai Bindeswari on the face of it appears to be n bond 
fide suit. It appears that the suit wa,s instituted on 
the 5th of May, 1907; written-statement was filed on 
24th of Junej 1907; issues were settled on the 2nd July. 
1907; documents were filed by the def endant on l  lth of 
July, 1907; time was taken by the plaintiff to produce 
evidence and on the 26th of July, 1907. a list of w it
nesses was filed by the plaintiff Hai Bindeswari; All 
these took place before the auction sale in favpur of 
the present plaintiff and there is no reason to assume 
that the proceedings taken in Rai Bindeswari’ s ^uit 
were not iond fide'gmceeUings in active prosecution of 
a contentious suit. I  agree with the learned Judge 
that the^aW a of the 16th o f NoYembery l907, must be

MtrSSAMMAT
R a m d u l a r i

Kube
V .

U p e n d e a -
NATH
B a s u .

KtrLWANT
Sa h a y , J .

1924-25.
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Sahay, T.

1924-25. taken to have been executed with the knowledge 
and consent of Rai Bindeswari and the defence of tlie 
defendants nos. 1 and 2 in'the present case that the 
said Jcahala was executed at the instance of a servant 
of Rai Bindeswari without his knowledge and 
consent cannot be true. But it is quite evident that 
that hahala was really in settlement of the dispute 
between Rai Bindeswari and the defendant no. 3. No 
doubt a sum of money was paid by Rai Bindeswari to 
the defendant no. 3 as a consideration for the kahala 
but that would not in ni\j way affect the result of the 
case. When, however, Rai BindesAvari discovered 
that before the execution of his kaJbala on the 16th of 
November, 1907, the property had already been sold in 
execution of a decree in favour of the plain
tiff there was a consultation betAveen him and. his law
yers and as his suit had not been finally disposed of 
Rai BindesAvari was advised by his laAvyers to file a 
petition of compromise in the suit and to obtain a 
compromise decree. To my mind the fact that Rai 
Bindeswari had taken a kabala before the compromise 
petition was filed will not affect the rights of the 
parties and it must be held that the purchase of the 
plaintiff Avas during the active prosecution of a conten
tious suit. That the doctrine of Us pendens will apply 
to a purchase during the pendency of a suit which ter
minates in a consent decree is settled by authorities. I 
need only refer to the case of Tinoodhmi Chattarji y. 
Trailokhya Charan Sanyai{^. This case is also an 
authority for the proposition that the doctrine applies 
to a purchase at an execution sale. The fact that pay
ment was made by Rai Bindeswari to the defendant 
no. 3 in order to obtain the consent decree will not 
affect the doctrine of Us pendens. This view is sup • 
ported by the case of Tangor Manjhi v. JaMkar 
Diarii^ where, in spite of tte fact a sum of Rs, 2,00i> 
Avas paid by the plaintiif in order to induce the 
defendant to agree to a compromise decree, it was held 
not to affect the doctrine of pendens.

(1.) (1912-lS) 17 Cal. W^NV 413^ (2): ( M



The learned District Judge has observed that the 1924-25. 
plaintiff in the present sidt had established his title 
as against the defendant no. 3 before any proceedings bamdulam 
were instituted by the defendant no. 2. It is diificiilt 
to understand what the learned Judge means by this ui-endra-
observation. The mere fact of the plaintiff having n a t h

applied for execution and asked for attachment of tlie 
property at the time when the suit of Rai Biiideswari kulwant 
was brought did not establish the title of the plaintiff Sahay, j .  
as against the defendant no. 3. ■ I have already 
observed that the sequence of dates as set out in. the 
judgment of the District Judge do-not lead to the 
irresistible conclusion that Rai Bindeswari’ s suit was 
not a contentious suit. I am, therefore, of opinion 
that the purchase of the plaintiff is affected by the 
doctrine of Us 'pendens and under section 52 of the 
Transfer of Property Act his purchase must be subject 
to the rights of Rai Bindeswari under the coropromise 
decree passed in suit no. 69 of 1907.

It has been contended on behalf 'o f  the plaintiff 
that the kahala of the 1.6th. of November amounts to 
an admission on the paxt of Rai Bindeswari that the 
sale by Lochan Kuer was a valid sale and binding upon 
the reversioner and, in this view of the case, it 
must be held that the defendant no. 3 had a valid title 
which passed to the plaintiff undei the auction sale,
The question as to whether the sale by Lochan Ivuer 
was a sale binding upon the reversioner need not be 
gone into in the present case. The learned District 
Judge has refused to consider this question on grounds 
which do not appear to be sound. The question was 
distinctly raised in the written-statenaent and in the 
issues framed in the trial Gourt and evidence was ad
duced on. the point. Had it been necessary to consider 
this question it would have been necessary to make a 
remand; but in view of the fact that the plaintiff's pur
chase is affected by the doctrine of Us pendens it is not 
necessary to decide this question.

In the circumstances the plaintiff is not entitled to 
the declaraticin asked for by him and his suit must be
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dismissed. The decision of the learned District Judge 
Mussammax niust be set aside and the guit dismissed with costs 
Bamdulaei throughout, and the appeals allowed. There will be 

Kuer Qjjiy QjjQ iiearing fee in both the appeals.
Upendra- M u l l i c k ,  J.-—I agree. In my opinion there was 

Basu legal evidence to support the finding that the suit 
l>rought by Rai Bindeswari Prasad on the 5th of May, 

M u l l i c k ,  J*. 1907, was fraudulent and collusive. I agree that the 
plaintiff’ s purchase was subject to the rule of lis 
ôendmis and he acquired no title as against Rai 

Bindeswari Prasad.
The appeal must therefore be decreed.
S. A. K. Affeal decreecL
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APPELLATE CRIMINAL.

1925.
Before Bucknill and Kuhoant Sahay, J.J. 

EUPAN SING-H’
Feb., 6, 9, V.

KING-EMPEKOB.

Code of Criminal Proced/ure, 1898 V of 1Q9S), section 
eads of chargn, direptiom regarding.

The proviso to section 367(5) of the Code of Criiiiinal 
Procedure, 1898, does not require that the “ heads of charge to 
the jury ” should he a verbatim  reproduction of the Judge’s 
summing-up; nor Is it necessary that the charge should he 
written out befoxe it is delivered. But whether the heads of 
charge are written out before delivery or not they should be 
placed on record by the Judge as soon as it is possible for hini 
to do so and whilst what he said ia fresh in his recoUection.

not be meticulous or lengthy 
but must give accurately the substance of what the Judge said : 
to the juiy so that the High Court may, if occasion arises, be 
able to ascertain from the record whether the law and the facts 
relative to the case were fairly and properly put to the jurors,

* Criminal Appeal no. 5 o:f 1925, from an order o f  J. A. Sweeney, 
I.e.s., Sossiom Juclge of Patna, dated the 24th December,


