
There is one word w hicli T should like to say in 
eonclnsion and that is that it has heen represented Gobwd
that there is some serious difficulty in  know ing w hat p e a s a b  

should be done under such peculiar circumstances 9-s 
these where one has to face , an rm explained dis~ SASAy/  ̂
appearance o f  a person about whose death nothing is 
known. I t  seems to me that there are two possible 
alternative courses w hich m ight be u t il iz e d : One 
m ight be that i f  the circumstances were such as w ould 
ju s tify  a prudent person in  coming to the conclusion 
that death was extremely probable, an application  
m ight be made to the proper Court upon affidavit 
showing the circumstances and asking leave to 
presume the death ; or, in  the alternative, i f  the Court 
d id  not think that the evidence produced before it was 
sufficient upon w hich it could prudently be said  that 
death could be presumed, then in  such cases the Court 
could and should appoint some person to look  a fter 
the affairs o f  the individual who had disappeared 
until his return or until his death can properly  be 
presum ed. These two courses—-and I  have known both 
adopted— seem to me to be remedies fo r  or rather 
solutions o f  the very practical difficulty w hich has 
arisen in  this ca,se.

The appeal therefore w ill be allowed w ith  costs 
in  both the Courts. The case w ill now g o  back to the 
M u n sif to be dealt w ith according to law .

B o ss , J .— I  agree.
Af'pecdaMomed.

A C T , 1922.
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V. ______L_
COMMISSIONEE OFUsTCOME-TAX.^ Jan., 5, 13,

Income-Tax Act, 1922 (Act XI of 1922), sections 10, 22,
23, SO, 31 and S4^A.ssistant Incom e-Tax Commissionery

* Misbe||Qneou6 Judicial Giisep 1103/ 64 60 pf 19g4,



1926. power of, to assess new sources of incom e on appeal— hoarding
— ------- and journey allowances, and sum em bezzled hy an em ployee,

Thbean™ lohether can he deducted from assessable income.

CoMMTs Under section 31 of the Income-Tax Act, 1922, an
sioNEE m  Assistant Income-Tax Commissioner has power to enhance 

Inoome-Tas. an assessment made by the Income-Tax Officer, but he is not 
empowered to make a new assessment in appeal by adding new 
sources of income which were not the subject-matter of the 
appeal.

A sum embezzled by an employee in the course of the busi
ness, is a loss incidental to the conduct of the business and 
should be deducted in calculating the assessable income.

Where an assessee incurs expenditure in the nature of 
boarding (hasa-Miaracli) and travelling (hidagri) allowances 
to employees in order to retain their services for the benefit of 
the business and in order to increase their efl&ciency, these 
payments being made solely for the purpose of earning pro
fits, should be deducted in calculating the assessee’s taxable 
income.

The facts o f  the case m aterial to this report are 
stated, in the follow ing statement o f  the case by the 
Commissioner o f Incom e-Tax.

IQth May, 1924. 1. The question for determination fay the High 
Court is whether an Assistant Commissioner of Inoomo-Tax, when hear
ing an appeal under sections 30 and 81 of the Indian Income-Tax Act, 
can assess a source of income which was not assesBed at all by the 
Income-Tax Officer.

S. The facts are as follows; The assessee, Babu Jagarnath Thiranf, 
filed a return under section 22 of the Act showing his income in the 
district of Purnea only. The Income-Tax Officer assessed him on the 
income in that district and after completing that assessment began to 
take steps to assess also the assessee’s income in Jalpaiguri arid Calcutta 
of which he was previously unaware. Meanwhile the assessee filed an 
appeal and the Assistant Commissioner in his order ftRSessed the appellant 
on Ms total income in Calcutta, Pumea and Jalpaiguri districts.

5. The assessee contends that the word “  enhance’ * in section 81 
covers only the increasing of the original assessment and not the inclusion 
of other sources of income not assessed at all in the order appealed 
against. ■

4. In my opinion the wording o f section 31 is sufficiently wide 
to cover the order of the Assistant Gommissioner. Though, i t ’ is not 
stated in so many words, that the appellate authority has all the powers, 
of assessment conferred on an Income-Tax Oflicer, this is clearly the 
iutention o| the section, the words “  conlirmj reduce, enhance an4
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an n u l" naturally meaning any possible order that could be passed in 1925.
modification of the original assessment order. It would be altogether ------ ------ ---
anomalous if the Assistant Commissioner had power to enhance an jAa^NrAirH 
assessment on one source of income and yet had no power to include any Thbbani 
income which had not been assessed previously. In  effect, to enhance t .  
means to include some income which had escaped and the fact that CoMMis- 
the income which escaped occurred in  a different district is immaterial. sroNEiR OS'

Manuk (with him Guru Saran Prasad), thereafter 
moved the High Court for the reasons stated in the 
following order ;—-

D a w s o n  M i l l e e ,  C. J, a n d  I ’o s t e b ,  J.— This is an application under 
section 66(5) of the Indian Income-Tax Act of 1922, asking us to order 
the Commissioner of Income-Tax to state a case for the opinion of the 
Court with regard to three points. A case has been stated in respect 
of the petitioner’s income, but it did not include the three points which 
we are now asked to order the Commissioner of Income-Tax to deal with.
The first is whether a sum of Rs. 25,000 embezzled by the petitioner’s 
gomashta in the ordinary course of business may be deducted from the 
assessable income. There is apparently some authority in favour of 
the proposition contended for by the applicant, hut it seems to be 
a question of some doubt.

The second point is whether a sum of Es. 2,939 paid under the 
name of , hasa-kharach to the petitioner's staff in Calcutta should also be 
deducted from the assessable income either aa expenditure incurred aa 
salary for the purpose of earning profits or for some other reason and, 
thirdly, whether a sum of Rs. 861 given to the servants for good service 
under the name of btdagn is also a fit subject for deduction. I  think 
sufficient cause has been shown why we should order the Income-Tax 
Commissioner to state the case on these three points.

The application will be granted as prayed in the petition.

The Commissioner of Income-Tax thereupon m.ade 
the following supplementary statement of the case *-—

The High Court has called for a reference to itself on three points.
The first is whether a sum of Rs. 25,000 embezzled by the gomashta of 
the assessee's can be deducted from the assessable income. The assesses 
apparently contends that this was a Ipsa in the ordinary ooxirse of 
business, and is, therefore, deductable. The exact oircumstances in 
which the embezzlement took place have not been proved, but it appears 
that the gomashta was taking socie nioiiey to pay to a creditor of the 
assessee and embezzled it. He was prosecuted oriminally and acquitted, 
and his defence was that he was robbed of the mon.ey.

In my opinion ft was not a permissible business expense whethof 
it was lost by robbery or by embezzlement. The only provision under 
which it can possibly be made to come is clause j® (2) o f  section 10 
“ any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of making profits and gains.”  In the 
first place, there is a difference between a loss through accident or 
negligence and between expenditure deliberately iucutted, and when the 
law speaks of an expenditure incurred for a definite purpose of earning 
|rofits it cannot be held to haye intended to ittOlu4? ê ^
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1925. called accidential losses. I f  the sum of Rs. 25,000 had been deposited in 
a bank which stopped payment, its nature as a capital loss would be
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J a g a e n a th  clear and the fact that it was lost either by embezzlemant or by robbery 
T h b b a n i does not alter the fact that this was a losa of a capital nature and 

« .  therefore not allowable.
CoMjns- Qijig second and third points are whether expenditure called ha$a-

SIONEB OB if}i(irac}i and hidagri are admissible allowances. No evidence has been 
InuomB-Tax. as to the exact nature of these expenses but it appears that

basa-lcharach ia the boarding expenses of servants and hidagri the 
payment to a servant for his expenses incurred in going, to his home 
from his place of employment and back again. Such payments appear 
to me to be in the nature of voluntary gifts or allowances to the 
servants in addition to their salaries. There is no evidence that such 
payments are regarded by custom as part of the salaries and, in the 
absence of such evidence, those payments can only be treated aa 
voluntary gifts over and above the salary and consequently not 
deduotable.

K. P. Jayaswal, for the petitionei^; There are 
four points in this case : (l) A  sum. given to a servant
as a travelling allowance to enable Mm to go to and 
from his home {hidagri) is expenditure deductable 
from the profits. (S) Simila,rly, hasa-hharach, oi the 
boarding expenses o f servants, should also be deducted. 
My submission is that anything which is spent by the 
trader with the object of̂  earning profit is allowable. 
A  trader, by inducing his old servants to come back 
by giving tliem an allowance, gets the benefit of their 
experience which means a greater efficiency and 
a larger profit as well as a larger tax to the Crown. 
Unless the payment is charitaMe, it cannot be dis
allowed. It makes no difference whether the payment 
is voluntary or otherwise. The criterion is the motive 
of the trader in making such payments. See Sander’ s 
Income-Tax, 2nd edition, pages 81-92. Catering to 
servants is allowed in England. See Snelling, 5th 
edition, page 358, and Emery, 1st edition, page 163, 
The same principle should apply in India.

The third point for consideration is whether a sum 
embezzled by a seryant whose business is to handle 
money should be deducted before calculating profita 
for the assessment of income-tax. Section 10 lays 
down that in “  Business profits or gains only are 
to be taxed. As “  Profit is not defined axiywher^ 
in the Act, it should b  ̂ta-ken in  its ordinary meaning.



Embezzlement is one of the ordinarj risks of business ^̂ 25- 
and the profits are calculated by the trader after 
allowing such losses. In Usher's Wiltshire Brewery, tbbrani.
Limited v. Bruce Q-), it was held by Lord Parmoor «•
that in computing the profit the ordinary principles 
of commercial trading are to be accepted, and Lord I ncome-T a x . 
Parker held that where a deduction is necessary to 
ascertain the balance of profits or gain it ought to be 
allowed. An embezzled sum is allowed in England 
as a lawful deduction. See Snelling, 5th edition, 
page 231; Sanders, 2nd edition, page 191; Murray and 
Carter, 9th edition, page 263. The fourth ^oint for 
decision is whether an Assistant Commissioner o f 
Income-Tax can, on appeal, bring in sources o f income 
not included in the assessment by the Income-Tax 
Officer. Under sections 22 and 23 the Income-Tax 
Officer is . the only person authorized to make an 
original assessment. I f  any part of the income 
has escaped an assessment, the remedy is provided
by section 34, under which the Income-Tax Officer 
alone can take proceedings. The Assistant Commis
sioner has power only to hear appeals by the assessee 
under sections 30 and 31. He can deal only with the 
assessment made by the Income-Tax Officer under 
sections 22 and 23 and forming the subject-matter of 
the appeal. As the Statute gives a specific power to 
a special officer, it cannot be said that it is exerciseable 
by others also, unless otherwise exj>ressly provided.
The Assistant Commissioner can undoubtedly enhance 
an assessirieiit made by the Income-Tax Officer, but he 
cannot make an original assessment by adding new 
sources of income. The reasons axe, first, that no 
assessment can be made without a return which forms 
the very basis of an assessment, and, secondly, that if 
the Assistant Commissioner were to exercise the powers 
of an Assistant Officer, I  lose 'the right of appeal, 
which under the law I  am always entitled to assert.

Lachmi Narayan Singh, Government Pleader, for 
the Income-Tax Commissioner ; Section 31, claiise (a),

M Im s) A, a. 486.
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1925. does not restrict the enhancement to the original 
jagahnath sources o f income. I f  there had been an intention to 
Theeani restrict the enhancement, there w ould have been an 

express provision to that effect. In  the absence o f any 
such restriction, the scope o f  section 31 cannot be

SIGNER OF i
In com e-T ax . l im ite d .

W ith  regard to the sum embezzled there is no 
evidence on the record to show that it was lost in the 
ordinary course o f  business. I t  is a Question o f  fa ct 
and cannot be gone into by this Court. In  order to 
make such loss deductable it must be proved that it was 
incurred in  the ordinary employment o f  money in  the 
business. The nature o f  the loss has not been proved 
by the petitioner.

Lastly, in order that b a s a -k h a r a c h  (boarding 
allowance) and b id a g r i  (expenses incurred in going 
home and coming back) may be law fu lly  deducted from  
the taxable income there must be p roo f o f  the 
existence o f a contract that the employees shall get 
such allowance over and above their actual remuner
ation. This sort o f  payment is a voluntary paym ent; 
and before an allowance can be made, the petitioner 
has to prove that he was bound to make such payments.

K . P . J a y a s w a l ,  in  reply : Section 30 exists fo r
the assessee's benefit and unless the statute expressly 
gives authority to the Assistant Commissioner he can
not be said to possess the same ju risd iction  as the 
original court. M y  right o f  appeal cannot be taken 
away by any act o f  the A ssistant Commissioner. P ro 
ceedings could have been taken under section 34 
without im pairing my right o f  appeal; but the 
Assistant Gommissioner cannot usurp the powers o f  an 
original court under section 31.

' S. d .  K,

Jan., 13. B o ss , J .-—Babu Jagarnath T herau i carried on 
business at K ishanganj in  the d istrict o f  Ptirnea and 
had branehes in Calcutta and Ja lp a igu ri. H e used 
to make returns o f  his income in all three places and 
the insome-tax authorities in  Calcutta and Jalpa igu ri
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reported tlieir findings to the Income-tax 0fficeF at 
Purnea -wHo tlien combined fhe figures and made an 
assessment to income-tax. In t£e year under con- Thebani 
sideration, 1922-23, the Income-tax Officer afe Purnea 
made the assessment without waiting for the reports sioneb 
from Calcutta and jalpaiguri. It appears from the IngomeTax. 
order of the Assistant Commissioner of Ineome-tax j
that after making his assessment he noted that assess- ’ 
ment would be made on receipt of the reports from;the 
income-tax authorities at Calcutta and Jalpaiguri: as 
heretofore.

The assessee appealed a.gainst the assessment to 
the Assistant Commissioner, who, while reducing the 
assessment on the business at Purnea, enhanced the 
assessment as a whole by including the income -derived 
from the Branch businesses in Calcutta and J^ p a i- 
guriv Three items were included in arriving at this 
enhanced sum; 'viz., a sum of Bs. 26,000 which had 
been embezzled by a g o m a sh ta  in Calcutta, a sum 
which was excluded from assessment by the Galcutta 
authorities, and two sums of E s. 2,939 and R s. 3*61 
on account o f  h a s a -M a ra c h  smd d id a g r i  respectively 
which had also been excluded in Calcutta.

The Commissioner of Income-tax has stated a 
case to this Court on four points: (7) whether an 
Assistant Commissioner o f Income-tax when hearing 
an appeal under sections 30 and 31 of the Indian In
come-tax A ct can assess a source o f  income which was 
not assessed at all %  the Income-tax officer; (2) wheth^ 
the sum of Bs. 25,000 embe^ ẑled by the gomashta o i  
the assessee can be deducted from the assessable in
come; (3) whether the expenditure called hasa-hharach 
is an admissible allowance; and {4) whether hidagri is 
an admissible allowance. The case on the last three 
points was stated by the Commissioner under the 
directions of this Court on the application of> the 
assessee.

I  shall' deal first with the last' three points as 
they are of minor importance. Under the provisions 
p f section 10 o f the Act the tax is payable by an
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assiBssee under the head “ Business’  ̂ in respecl o f Ih'e 
jagabnath profits or gains of any business carried on by him; 
Therani and, in computing such profits or gains allowance is 
cJoMMis be made inter alia in respect o f any expenditure 

SIGNER OF (not being in the nature of capital expenditure) 
Income-Tax. incurred solely for the purpose o f earning such profits 

Boss j  gains. The practice in England seems to be well- 
’ ‘ settled that sums embezzled are excluded from assess

ment : see Sanders’ Income-Tax and Super-Tax, 
Second Edition, page 191,

“  Loss from embe/JilomGnt is dediic,table

Murray and Carter’s Guide "to Income-Tax 
Practice. Ninth Edition, page 263,

“  A loss by reason oi embezzlement by an employee used to be 
looked upon as a loss by stratagem, and not one connected with, or 
arising out of, trade, and it used to be said tbat the amoimt could not 
be deducted. Such a loss, however, is now for income-tax purposes 
deemed an expense of the year in which it is written off in the books ”  ;

■ And Snelling’ s Dictionary o f Income-Tax and 
Super-Tax Practice, Fifth Edition, page 231.

“ I f  a.Joss b j  embezzlement can be said to be necessarily incurred 
in carrying on the trade it is allowable as dodxiction from profits. In an 
ordinary case it springs directly from the necessity of deputing certain 
duties to an employee, and should therefore be allowed.”

In my opinion, this was not a loss in the nature 
of capital expenditure but was a loss incidental to the 
conduct of the business and allowance should be made 
on this account.

Basa-Jcharaeh h  by the Commissioner o f
Income-tax to be the boarding expenses o f servants, 
m d hidagri to be payment to a servant o f his expenses 
incurred in going to his home from the place of 
employment and back again. These do not seem 
to me to be in any sense gratuities and it cannot 
be assumed that there is any charitable element in 
these payments. These payments are apparently 
made to servants in order to retain their services for 
the benefit of tlie business and to increase their eft- 
ciency. In my opinion these payments are made 
solely for the purpose o f earning profits or _ga,ins and 
.a.iio3yance should be made on account o f these Bums.
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W ith regard to the priacipal question, the learned 
Coiitisel for the assessee contends that the jurisdiction jaĝ hIth 
to assess incqme-tax upon the business in ' Calcutta Therani 
and Jalpaiguri was exercisable by the Income-tax 
Officer, and the passage already  ̂"quoted from the of
judgment o f the Assistant Commissioner shows that Income-Tax. 
this jurisdiction had been reserved by the Income-tax .
Officer to himself and that he intended to exercise it.
It would appear from the provisions of section 64 that 
as Purnea is the principal place of business, the assess
ment should be made by the Income-tax Officer o f that 
district, the authorities in Calcutta and Jalpaiguri 
reporting to him. It is argued that the so-called 
enhancement made by the Assistant Commissioner on 
appeal is illegal on three grounds—-(1) Section 34 
expressly provides for the assessment of sources o f 
income that have escaped assessment by the Income-tax 
Officer; and, where there is an express provision o f 
law applicable to the circumstances of the case, that 
procedure ought to have been followed; (2) by the pro
cedure adopted by the Assistant Commissioner in 
assessing on appeal the income from the businesses at 
Jalpaiguri and Calcutta the assessee has lost the right 
of appeal on questions of fact relating to these sources 
o f income; (3) by section 31 the Assistant Commis
sioner in disposing of an appeal may, in the case of 
an order o f assessment, confirm, reduce, enhance or 
annul the assessment. It is contended that the 
assessment^ ̂ means the assessment made by the 
Income-tax Officer which itself under section 23 is 
basedupon a return; but, in the present case, there 
was no such assessment so far as the business in 
Jalpaiguri and Galcuto concerned and, conse
quently, the so-called enhancement made by adding 
these new sources of income was not an enhancement 
of the assessment made by the Income-tax Officer.

In reply to these arguments the learned Govern
ment Pleader contended that the terms of section 31 
(S){a) are general and give power without qualifica
tion to enhance the assessment. Now this section
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relating to appeals is enacted for the benefit o f the 
jAGAKNATs STibject and also, to the limited extent therein stated, 
Therani for the benefit of the Crown. But the subject-matter 
CoMMis of the appeal is the assessment and the scope o f the 

SIONSR OF appeal must in my opinion be limited by the subject- 
Sncomb-Tax. matter. The appellate authority has no power to 

Boss J beyond the subject-matter of the assessment and,
* for all the reasons advanced by the appellant, is in 

my opinion not entitled to assess new sources of 
income. To do so would not in reality be enharjcing 
the assessment but adding a new assessment to the old, 
the subject-matter being different.

I would therefore answer the points stated by the 
Commissioner of Income-tax in the manner indicated 
above. The petitioner is entitled to his costs.

K x jlw a n t  S a h a y  J.— I  agree.

Jan., s$. Ross AND KuLWANT S a h a y , JJ .— The petitioner 
is entitled to the cost of the printing o f the paper 
books and to the refund of the deposit which he made 
before the Commissioner of Income-Tax.
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A PPE LLA TE  CIYIL.

Before Jwala Pfasad and Adami, J J .  

M USSAM M AT JASODA K U E BDec., 16,16)
17, 18, 19, V,

:  : ' ' . ja n a k m is s ie .= ^

Indian Registration A ct, 1908 (Act X V I  of 190S}f section  
28— scope of— con'oeyanGG of several 2)arcels— title to one pwrcel 
defective, effect of.

In a proceeding* for registration of a clociiiiient title to 
property cannot be gone into.

Section 28 of the Indian RegiBtra.lion Act, 1908, does 
not reqnire anything more tlian the cxiKtcnce of a property

* Appeal irora Original Deci'ee no. 68 of 1921, from a decision of 
B. SuroKli Claandra Sen, Special Subordinate Judge of Ealamau, dated 
the 6th Decetnber, 1930,


